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FOR THE FIFTH CIRCUIT.

979 F.2d 1068, revetsed and
remanded. -

SYLLABUS

_Wheit petitioner McDermott, Inc., attempted to use 8
crane putchesed from respondent AmClyde to mave an
offshore oil and gas production platform, & prong of the
crane's hook broke, damaging both the platform and the
cxane itself, The malfunction. may have been caused by
McDermott's negligent . operation of the crame, by
AmClyde's faulty design or construction, by a defect in
the hook supplied by respondent River Don Castings,
Lid, of by one or more of the three companies that

- . supplied supporting steel slings. MeDermott bronght suit

in admiralty against respondents and the three “sling

defendants,” but seitled with the latter for § 1 million. .

The case then went to trial, and the jury assessed

* MeDermott's Joss at $ 2.1 million, allocating 33% of the -

damages to AmClyde, 38% fo River Don, and 30%
jolntly to petitioner and the sling defendants, Among
other things, the Distriot Court entered judgment against
AmClyde for § 672,000 (32% of $ 2.1 milljon) and
against River Don for $ 798,000 (38% of $ 2.1 million),
Holding that the contract between McDermott and

AmClyde precluded any recovery ageinst the latter and

. that the frial judge hed improperly denied respondents' -

mofion to reduce the judgment against them pro fanto by
the settlement amonnt, the Court of Appeals reversed the
judgment against AmClyde entirely and teduced the

jndgment against River Don to $ 470,000, which it-

computed by determining MeDermott's full award to be §
147 million (§ 2.1 million minus 30% aitributed to
McDermott/sting defendants), and then by deducting the
$ 1 million settlement., )

Held:

The nouseitling defendants' Hability should be
caloulated with reference fo the jury's allocation of
proportionate responsibility, not by giving them a credit
for the dollar amount of the settlement. Pp, 207-221,

(a) Suppotied by a consensus among maritime
pations, scholars, and judges, the Court, in Unlted States
v. Reliable Transfer Co., 421 U.S. 397, 409, 44L. Ed 2d
251, 95 S Ct 1708, adopted a rule requiring that
damages in an admiralty suif be assessed on the basis of
proportionate  fault when such an allocation can
reasonably be made. No comparable consensus has
developed with respect to the issue in this case. Although
it is generally agreed that nonsettling joint tortfeasors are
entitled to a credit when the plaintiff settles with one of
the other defendants, theve is a divergence of views abont
how that credit should be determined, The American Law
Tnstitute (ALJ) has identified three principal alternatives
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for doing s0: (1) pro fanto setoff with a tght of
contribution against the settling defendant; (2) pro fanto
setoff without contribution; and (3) the "proportionate
share approach," whereby the settlement diminishes the
injured party's claim against nonseitling tortfeasors by the
amonnt of the equitable share of the obligation of the
seitling tortfeasor, Pp, 207211,

(b) ALT Option 3, the proportionate share approach,
bost answers the question presented in this case. Option 1
is cleaxly inferior to the other two alternatives, because it
discourages seltlement and leads to unnecessary ancillary
litigation. As between Options 2 and 3, the proportionate
share approach is more consistent with the proportionate
fault approach of Reliable Transfer, supra, becsuse a
litigating defondant oxdinarily pays only its praportionate
share of the judgment, Conversely, Option 2, even when
sapplemented with hearings to determine the good faith
of the settlement, is likely to lead to inequitable
. apportionments of lability, contraxy to Reliable Trangfer,

Moreover, although Option 2 sometimes seems fo better-

promote settlement than Option 3, it must ultimately be
seen fo have no clear advantage in that regard, since,
under the proportionate share approach, factors such ag
the parties’ desirs fo avoid litigation costs, to teduce
uncertainty, and fo maintain ongoing commercial
relationships should ensure nontrial dispositions in the
vast majority of cases, Similarly, Option 2 has 1o clear
advantage with respect to judicial economy unfess it is
adopted without the requirement of a good-faith hearing,
a course which no party or amicus advacates because of
the large pofential for unfaiméss fo nonseftling

defendants, who might have to pay more than their fuir.

share of the damages. Pp, 211-217,

(c) Respondents' argument that the proportionate
share approach violates the "one satisfaction mule" -~
which, as applied by some courts, reduces a plaintiffis

recovery against a nonseftling defendant in order to,

ensure that the plaintiff does not secure more than
necessary to compensate him for his loss - iy refected,
since the law ocontains no rigid rle against
avercompensation, and, indeed, several doctrines, such as
the collateral benefits rule, recognize that making
tortfeasors pay for the damage they cause can be more
important than preventing overcompensation. The
argument that the proportionate share approach s
' inconsistent with Edmonds v, Compagnie Generale
Transatlantique, 443 U.S. 256, 61 L, Ed, 24,521, 99 &,
Ct, 2753, i also rejected, since Edmonds was primarily a

statutory constraction case, did not address the question
atissue here or even involve a settlement, and can be read
as merely reaffirming the well-established principle of
joint and several Hability, which wds in no way abrogated
by Reliable - Transfer and is not in tension with. the
proportionate share approach, Pp, 218-221,

COUNSEL: Arden J. Lea argned the cauge for petitioner,
With him on the bricfs was R, Jeffrey Bridger,

William K. Kelley argned the cause for the United States
as amious curiae urging reversal. With him on the brief

* were Solicitor General Days, Assistant Attorney General
Hunger, Acting Deputy

Solicitor General Kneedler,
Richard A, Olderman, and David V., Hutchinson,

Robert B. Couhig, Jr., argued the cause for respondenis,
With him on the biief was Thomas G, O'Brien, *

*  Warren B, Daly, Jr., and George W. Healy III
filed & brief for the Maritime Law Assoofation of
the United States as amicus curlac urging reversal,

JUDGES: STEVENS, J., delivered the opinion for a
usanimous Contt,

OPINION BY: STEVENS

OPINION

[¥204] [***154] [**1463] IUSTICE STEVENS
delivered the opinion of the Court,

[***LEdHR1A] [1AJA construction acvident in the
Gulf of Mexico gave rise to this admiralty cage, In

"advance of trial, petitioner, the plaintiff, seftled with three

of the defendants for $ 1 million, Respondents, however,
did not settle, and the case went to trial, A jury assessed
petitionter's loss at § 2.1 million and allocated 32% of the
damages to respondent AmClyde and 38% to respondent
River Don Castings, Lid, (River Don). The question
presented is whether the Hability of the nongettling
defendants should be calculated with reference to the
Jucy's allocation of proportionate tespongibility, or by
giving the nonsettling defendants a credit for the dollar
amount of the settlement, We hold that the proportionate
approach is the correct one,

I

Petitioner McDermott, Inc., purchased a specially
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designed, 5,000-fon crane from AmClyde, ! When
petitioner [#205] first used the crene in an attempt to
move an oil and gas production platform — the "Snapper
deok" -- from a barge to a stryctaralsteel base affixed to
the flaor of the Gulf of Mexico, a prong of the crane's
main hook broke, causing messive damage to the deck
and fo the orane itself. The malfunction may have been
cansed by petitioner's negligent operation. of the crane, by
AmClyde's faulty design or constouction, by a defect in
the hook supplied by River Don, or by one or more of the
three companies (the “sling defendants") that supplied the
supporting steel sfings, 2 )

-1 "AmClyde," formerly known as "Clyde Tron,"
is a division of AMCA International, Inc.

9 'The three sling defendants, sometimes also
degeribed ag the "seitling defendants,” were
Tntetnational  Southwest Shngs, Inc.; British
Ropes, Lid,; and Hendrik Veder B, V.

" Tnvoking the federal court's jurisdiction under 28

CUSC §§ 1332 and 1333(1), 3 petitioner brought suit
against'AmClyde and River Don and the three sling

defendants. The complaint songht a recovery for both
[**1464] deck damages and crane damages. On. the ove
of trial, petitioner enteted into.a settfement with the sling
defendants, Yo exchange for § 1 million, petitioner agreed
to dismiss with prejudice its olaims against the. sling
defendants, to telease them from all Hinbility for either
deck or orane damages, and fo indemmify them against
any contribution action. The trial judge later ruled that
petitioner's claim for crane damages was barred by East
River 8 S. Corp. v. Transamerica Delaval Inc,, 476 U.S.
858, 90 L. Ed, 2d 863, 106 8. Ct. 2295 (1986),

"3 Section 1333(1) provides: "The district courts

shall have original jurisdiction, exclusive of the

. cousts of the States, of: (1) Any civil case of

admiralty or maritime jucisdiction, saving fo

suitors in all cases all other remedies to which
they are otherwise entifled.”

In its opening statement at frial, petitioner
MecDermott "accepted responsibility for any part the
slings played in causing the damage.” 4 McDermott, Inc,
v. Clyde Iron, 979 F.2d 1068, 1070 [*206} (C4S 1993).
The jury found that the total damages fo the deck
amounted to § 2.1 million and, [**¥*155] in answer to
speoial interrogatories, allocated responsibility among the
respective parties: 32% to AmClyde, 38% to River Don,
and 30% joinily to McDermott and the sling defendants. *

The court denied a motion by respondents to reduce the
judgment pro tanto by the § 1 million setilement, and
entered judgment against AmClyde for § 672,000 (32%
of § 2.1 million) and against River Don for § 798,000
(38% of $ 2.1 miltion). Even though the sum of those
judgments plus the gettlement proceeds exceeded the total
damages found by the jury, the District Court concluded
that petitioner had not received a double recovery
because the seftfement had covered both crane damages
and deck damages, 6

4  MoDermotf's motive in, taking vpon itself
tespongibility for the sling defendant's fault is -
obscure, Perhaps it thought doing so would
prevent a contribution action against the sling
defendants and thus relieve MoDermott of its
indemnity obligation,

5 The special infertogatory treated MoDermott
and the sling defendants as a single éntity and
called for a percentage figure that covered them
both. This combined treatment reflected
MecDermott’s acoeptance of responsibility for the
damages caused by the sling defendants.

6 The trial judge also nofed that "to hold as the
defendants request would result in the settling
defendants, who were at the most thirty percent
(30%) responsible for the accident (no’ separate
contributory negligence, if any, finding was made
a8 to McDextmott), paying One Million Dallars (3
1,000,000,00) while the defendants who insisted
on a trial and were found to be seventy percent
(70%) lable would pay Four Hundred and
Seventy Thousand Dollars (3 470,000.00)
between them. That is unjust . . . .* App. to Pet.
for Cert, A-52 to A-53,

The Court of Appeals held that a contractual
provision precluded any recovery against AmClyde and
that the trial judge had improperly demied a pro tanfo
gettlement oredit. It reversed the judgment against
AmClyde entitely and reduced the judgment against
River Don.to § 470,000, It amived at that figure by
making two caloulations, First, it determined that
petitionet's "full demage[s] award is $ 1.47 million (§ 2.1
million jury verdict less 30% atfributed to
McDermott/sling defendants),” 979 F.2d at 1081, Next, it
deducted the "$ | miltion received in setélement to reach
2071 § 470,000." Ibid, Tt treated this figure as the
maximum that could be recovered from the nonsettling
defendants, Because it was less than River Don's liability
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as found by the jury (38% of § 2,1 million or $ 798,000),
it directed the eniry of judgment against River Don in that
amount, Jbid. ‘

Because we have not previously considered how a
seftlement with less than all of the defendants in an
admiralty case should affect the liability of nonsettling
defondants, and because the Courts -of Appeals have
adopted different approaches to this important questian,
we pranted certiorari, 509 U.S. 921 (1993),

o

Although Congress has  enacted significant
legislation in the field of admiralty law, 7 none of those
statutes provides us with any “policy guidance® or
imposes any limit on our authority fo fashion the ruls that
will best answer the question presented hy this case.
[**1465] Sce Miles v, Apex Marine Corp, 498 U.S. 19,
27, 112 L. Bd, 2d 275, 111 8, Ct, 317 (1990). Wo are,
nevertholess, in familiar watets because "the Tudiotary
hag traditionally taken the lead In formulating flexible
and fhir remedies in the law maritime,” United States v,

Reliable Transfer Co,, 421 U.S, 397, 409, 44 L, Ed, 24

251,95 8. Ct. 1708 [**+156] (1975),

7 See, e. g, Longshore and Harbor Workers'
Compensation Act, 33 U.S.C, §§ 901-950; Death
on the High Seas Act, 46 US.C $§ 751-768;
Public Vessels Act, 46 U.S.C, §§ 781-790.

In the Reliable Trangfer case we decided to abandon
a rule that had been followed for over a cenfury in
assessing damages when both parties to a collision are at
fault. We replaced the divided damages rule, which
required an equal division of property damage whatever
the relative degree of fault may have been, with a rule
requiting that damages be sssessed on the basis of
proportionate fault when such an allocation can
reasonably be made, Although the old rule avoided the
difficulty of determining comparative degrees of [#208]
negligence, we concluded that it was *unnecessarily
erude and inequitable" and that "potential problems of
proof in some cages hardly require adherence to an
archaic and unfaic rule in all cases." i, af 407, Thus the
interest in certainty and simplicity served by the old rule
was outweighed by the {ntexest in. faitness promoted by
the proportionate fanit rufe,

[***LEdHR2) [2]0ur decision in Rellable Transfer
was supported by a consensus among the world's

maritime nations and the views of respected scholars and
Jjudges. See id,, at 403-405, No comparable consensus has
developed with respect.to the isswe in the case befors ug
today. It is generally agreed that when a pleiatiff settles
with one of sevetal joint tortfeasors, the nomsettling
defendants are entitled fo a oredit for that setfloment.
There is, however, a divergence among respected
scholars and judges about how that credit should be
determined, Tndeed, the American Law Institute (ALY)
hag identified thres principal alternatives and, after noting
that "each has its drawbacks and no one is satisfactory,"
decided not to take a position on the issue. Restatement
(Second) af Torts § 8864, pp. 343-344 (1977). The ALY
describes the three alternatives as follows:

“(1) The money paid extinguishes any
claim that the injured party has against the
party released and the amount of his
remaining  claim against the other
tortfeasor is reached by orediting the
amount received; but the transaction does

. Dbot affect a olaim for contribution by
another tortfeasor who has paid more than
his equitable share of the obligation,” I,
at 343,

"(2) The money paid extinguishes
both any olaims on the part of the injured
party and any claim for contribution by
another tortfeasor who has paid more than
his equitable sharé of the obligation and
seeks contribution” Ibid. (As in
alternative (1), the amount of the injured
party's claim against the other tortfeasors
is caloulated [%209] by subtracting the
amount of the setfloment from the
plaintiff's damages)

"(3) The money paid extinguishes any
claim that the injured party has agaiugt the
released tartfeasor and also diminishes the
claim that the injured party hag against the
other torifeasors by the amount of the -
equitable share of the obligation of the
Teleased tortfeasor,” Id, af 34,8

8 The theeo alternatives sketched by the ALX
carrespond to three detailed model Acts proposed
by the National Conference of Commissioners on
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Uniform State Laws, Uniform Contribution
Among Tortfeasors Act (1939 Act), 12 U..L. A
5759 (1975) (ALT Option 1); Revised Uniform
Contribution.  Among - Tortfeasors Aot (1955
Reviged Act), id, at 63-107 (ALI Option 2);
Uniform Comparative Fault Act (1977 Act), 12 UL
L. A, 4561 (1993 Supp.) (ALY Option 3).
Although the three ALI options are the most
plausible, a number of others are possible. So, for

example, in addition o arguing for the pro tanfo

“rule, respondents suggest that we congider a tule
“that allows the: nonsettling defendants to elect
pefore trial either ‘the pro famio or the

‘proportionate share rule. Although respondents -

claim support for their proposal in Texas and New
"York statutes, fhose statutes enact regimes quite
different from that proposed by respondents.
Texas Civ, Prav. & Rem. Code Ann. § 33.012(b)
(Supp. 1994) (nonsetiling defendant can choose
pro tanto tule or reduction of damages by fixed
propottion. of total damages without regard to
relutive faul)y N, Y. Gen. Oblig. Law § 15-108
(McKinney 1989) (pre tanto rule or proportionate
share rule, whichever favors nonsettling
defendants), We are unwilling to consider a rule
" that has yet to be applied in any jurisdiction.

[exk187]  [#*1466] [***LEJHR1B] . [1B]The
fist two altematives involve the kind of “pro fanto
oredit that respondents urge us to adopt. The difference
between the two versions of the pro fanto approach is the
recognition of a right of contribution against a seitling
defondant in the first but not the second, The third
alfernative, supported by petitioner, involves a credit for
the settling defendants' “propostionate share" of
responsibility for the total obligation. Under this
approach, no suits for coniribution from the settling
defendants are permitted, nox are they necessery, because
the nonsettling defendants pay no more than their share
of the judgment.

[%210] ' [***LEJHR3A] . [3A]The proportionate

" - shave approach 9 would make River Don responsible for

precisely ifs share of the damages, § 798,000 (38% of $
2.1 milfion), %0 A simple application of the pro fanfo
approach would allocats River Don $ 1.1 million in
damages (3 2.1 million total damages minus the § 1
miltion settlement), [t The [***158] Court of Appeals,

however, made a different [*21%] calculation. Because
McDemott "accepted responsibility for any part the sling
played in causing the damage,” 979 F.2d at 1070, the
Court of Appeals treated the 30% of lisbility apportioned
to "McDermott/sling defendants” gs if thet 30% had been
cansed solely by MoDermott's own negligence, Jd, a¢
1081. The Coutt of Appeals, therefore, gave River Don a
double oredit, first reducing the total loss by the
MeDermott/sling defendants' proportionate share and
then applying the full pro fanfo reduction to that amount,
This double credit resulted in an award of only § 470,000
(¢ 2.1 million minus 30% of § 2.1 million minus § 1
miflion), 12

9 In this opinion, we wuse the phrase
“proportionate share approach” fo depote ALX
Option 3. We have deliberately avoided use of the
term "pro rata," which is often used to desoribe
this approach, see, e g, T. Schoenbaum,
Admiralty and Maritime Law § 4-15, p. 153
(1987), because that term is also vsed to desoribe
an equal allocation among all defendants without
regard to their relative responsibility for the loss.
Ses I re Masters Mates & Pilots Pension Plan
and IRAP Litigation, 957 R.2d 1020, 1028 (CA2
1992); Silvet, Contribution Unger the Securitles
Acts: The Pro Rafa Method Revisited, 1992/ 1993
Amn, Swvey Am, L, 273, Others have used
different terms to’ describe the approach adopted
hete, Ibid. ("proportionate method"); Kornhauser
& Revesz, Settlements Under Joint and Several
Lisbility, 68 N; X. U. L, Rew, 427, 438 (1993)
("apportioned share set-off rule"); Polinsky &
Shavell, Contribution and Claim Reduction
Among Antitrust Defendants: An Beonomic
Analysis, 33 Stan, L. Rev. 447 (1981) (“claim
teduction™), :

[***LEJHR3B] [3B]

10 It might be thought that, since AmClyde is
jminupe from damages, River Don's [iability
should be § 1.47 million (MoDermott's § 2.1
miflion loss minus 30% of § 2.1 miltion, the share
of lability atiributed to the setiling defendants
and MoDermott), This caleufation would make
River Don responsible not only for its own 38%
share, but also for the 32% of the dumages
allocated by the jury to AmClyde, This result
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could be seen as mandated by principles of joint
and several liability and by Edmonds v,
Compagnie Generale Transatlantique, 443 U.S,
256, 61 L, Ed, 24 521, 99 8. Ct. 2753 (1979). See
infra, at 220221, Nevertheless, McDermott hag
nat requested that River Don pay any more than
its 38% share of the damages, AmClyde is
immune from damages becanse its oonttact with
McDermott provided that free teplacement of
defoctive parts "shall constitute fulfiliment of all
liabilities , . . whether based upon Contract, tort,
strict lisbility or otherwise.® 979 F 24 1068, 1075
(CAS5 1993) (emphasis omitted), The best way of
viewing fhis contractual provision is as a quasi
settlemont in advance of any tost claims, Viewed
as such, the proportionate oredit in this case
properly takes info account both the 30% of
liability apportioned fo_ the settling defendants
(and McDermott) and the 32% allocated to
AmClyde, This leaves River Don with § 798,000
or 38% of the damages,

11 For simplicity, we ignore AmClyde, which
was found to be immune from damages by the
Court of Appeals. Id, at 1075-1076. No party
gppeals that holding, Although AmClyde spent a
considerable amount replacing the defective hook,
River Don does not argue that that amount should
be included in the caleulation of jts liability,

12, Whether the Court of Appeals correctly
applied the pro tanfo rule in the context of
MeDermott's acceptance of responsibility for the
sling datages is a difficalt question, Fortunately,
since we adopt the proportionate share approach,

" we need not answer it,

m

**LEdHRIC] [ICJa chaosing among the ALTg
three alternatives, three considerations are paxamaunt;
[**1467] consistency with the proportionate fault
approach of United States v. Rellable Transfer, 421 US.
397, 44 L. Bd, 2d 251, 95 8 CY, 1708 (1975), promotion
of seftlement, and judicial economy, ALY Option 1, pro
tanto setoff with right of contribution against the seftling
defendant, is cleacly inferior to the other two, beoause it
discourages seftlement and leads to unnecessary ancillary
litigation. It discoutages settlement, because settlement
can only disadvantage the settling defendant, 13 7f g
defendant makes a favorable settlement, in [*212] which
it pays less than the smount a'court later determines is ifs

share of libility, the other defendant (or defendants) can
sue the settling defondant for contribution, The seitling
defendant thereby loses the benefit of its favorable
setilement, In addition, the claim for contribution burdens
the couarts with additional litigation, ‘The plaintiff can
mitigate the adverse effect on settlement by promising ¢o
indemnify the settling defendant against contribution, ag
MoDermott did hers, This indemaity, while temoving the
disincentive to settlement, adds yet another potential
bueden on the courts, an indemnity action between the
settling defendant and plaintiff,

13 Uniform Contribistion Among Tortfeasors
Act § 4 (1955 Revised Act), Commissioners'
-Comment, 12 U, L., A, 99 (1975); Kombauser &
Revesz, 68 N. ¥, U, L. Rev, at 474; Polinsky &
Shavell, 33 Stan, L. Rev,, at 458-459, 462, 463,
This argument assumes, in accordance with the
law of most jurisdictions, that a setiling defendant
ordinarily has no right of contribution against
other defendants, See Uniform Conttibution
‘Against Tortfeasors Aot §1d), 12U, L, A, 63
(1975); Uniform Comparative Fanlt Act §4b), 12
U. L. A. 54 (1993 Supp.); Restatement {Second)
of Torts § 8864(2) and Comment f; pp, 337, 339
(1977).

The choice between ALL Options 2 and 3, between
the pro tante rule without contribution against the settling
tortfensor and the proportionate shate approach, is less
clear. The proportionate share rule is more ocongistent
with Rellable Transfer, because g litlgating defendant
ordinarily pays only it proportionate shate of the
judgment, Under the pro tanfo approach, however, a
litigating defendant's Hability will frequently differ from
its equitable shate, because a settlement with one
defendant for less than its equitable share [***159]
tequires the nonsettling defendant to pay more than its
share,. ¥ Such deviations from the equitable
apportionment [#213] of damages will be comtnon,
because settloments seldom reflect an entirely accurate
prediction of the outcome of a frial, Moteover, the
settlement fignre 13 likely to be significantly less than the
setiting defsndant’s equitable share of the loss, becanse
settlement reflects the uncertainty of trial and provides
the plaintiff with a "war ohest" with which to finance the
litigaiion against the remaining defendants. Comrts and
legislatures have recognized thig potential for unfairmess
and have required "good-fuith hearings" as a remedy, 15
‘When such hearings ate required, the settling defendant is
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protected against contribution actions only if it shows
that the settlement is a fair forecast of its equitable-share
of the judgment, 16 Nevertheless, [**1468] good-faith
hearings cannot filly remove the potential for inequitable
allocation of liability. !7 First, to serve their protective
function effectively, such hearings would bave to be
minitrials on the merits, but in practice they are often
quite cursory, 18 More fandamentally, even if the judge at
# good-faith hearing were able to make a perfect forecast
of the allocation of Hability: st trial, theve might still be
substantial unfaimess when the plaintiffs suceess [*214]
at trinl i& uncertain, 12 In sum, the pro fanfo approach,
even when supplemented [***160] .with good-faith
hearingsis fikely to lead to inequitable apportionments
of Hability, conteary to Reliable Transfer.

14  Suppose, for example, that a plaintiff sues
“two defendants; ‘each ~equally responsible, and
settles with one for § 250,000, At trial, the
non-setiling defendant is found lable, . and
plaintiff's damages are sssessed at § 1 million.

Under the pro fanfo rule, the nonsettling °

defendant would be liable for 75% of the damages
($ 750,000, which is $ 1 million minus §
250,000). The litigating defendant is thus
responsible for far more than its proportionate
share of the damages, It is also possible for the
pro tanto rle fo result in the nonsettlor paying
less than lts apportioned shate, if, as in this case,
the settlement i3 greater than the amount later
determined by the court to be the seftlors'
equifable share, For a more complex example
illustrating the potential for unfaimess under the
pro tanto rule when the parties are not equally at
fault, see Koruhauser & Revesz, 68 N, ¥. U. L.
Rev,, at 455-456 (pro tanio rule can lead to

defendant responsible for 75% of damages paying .

only 37.5% of loss, while 25% responsible
defondant pays 31.25%).

15 In re Masters Mares & Pilots Pension Plan
and IRAP Litigation, 957 F.2d 1020 (CA2 1992);
Miller v. Christopher, 887 F.2d 902, 906-907
(CA9 1989); Tech-Bilt, Inc. v. WoodwarduCIyde
& Adssocs, 38 Cal, 3d 488, 698 P.2d 159, 213
Cal. Rpfr. 256 (1985); Uniform Contribution
Among Tortfeasors Act § 4 (1955 Revised Act),
12 U. L. A, 98 (1975) (enacted as statute law it
19 States, 12 U, L. A, 81 (1993 Supp.)).

16 Tech-Bilt, Inc,, 38 Cal, 3d at 499, 698 P.2d at
166; Miller, 887 F.2d at 907; In re Masters, 957

F2d at 1031; but see Noyes v, Raymond, 28
Mass, App. 186, 190, 548 N.E:2d 196, 199 (1990)
Gudge in good-faith hearing should not scrutinize
the settlement amount, but merely look for
*collusion, fiaud, dxshonesty, and other wrongﬁ;l
conduct"),

17 Franklin v. Kaypre Corp., 884 F.2d 1222,
1230 (C49 1989),

- 18 Tech-Bilt, 38 Cal, 3d ot 500 698 P.2d at 167
("The determination of good faith can be made by
the coutt on the basis of affidavits™); T7BG o, v,
Bendls, 811 F. Supp, 596, 605, n, 17, 608 (Kan,
-1992) (no "mini teial" required; settlement amount
1s "best available measure of lability"),

19  Suppose again, as in footmote 14, that
plaintiff sues two equally culpable defendants for
$ 1 million and settles with one for § 250,000, At
the good-faith hearing, the seifling defendant
‘persuagively demonstrates that the settlement is in
good faith, because it shows that its share of
liability is 50% and that plaintiff has only a 50%
chance of prevailing at iial, The settlement thus
reflects exactly the settling defendant's expected
Hability. If plainGff prevails at trial, the
nonsettling defendent will again be liable for 75%
of the judgment even though. its equitable share is

" anly 50%. The only way to avoid this inequity is
for the judge at the good-faith hearing to disallow

" any seitlement for less than § 500,000, that is, any
seftlement which takes into account the
uncertainty of recovety at trial, Such a policy,
however, catrfes a grave cost. It would make
softfement  extraordinatily difficult, if not
impaossible, in most cases. As a result, every
Jurisdiotion that conducts a good-faith inquiry into
the amount of the settlement takes into account
the uncertainty of recovery at tial. Miller, 387
F.2d at 907-908; Tech-Bilt, 38 Cal. 3d at 499, 698

" P.2d at 166; TBG Inc,, 811 F, Supp. at 600,

. 'The effect of the two rules on settlements is more
ambiguous, Sometimes the pro fanto approach will better
promote settlement, 20 This beneficial effect, however, is
a consequence {#215] of the inequity discussed above,
The rule encourages settlements by giving the defendant
that settles first an. opportunity to pay less than itz fair
share of the damages, thereby threafening the nonsettling
defendant with the prospect of paying more than its fair
share of the loss. By disadvantaging the party that spurns
settiement offers, the pro fanfo tule puts pressure on all
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defendunts to settle, 21 While- public policy wisely
encourages settlements, such additional pressure to settle
is unnecessary, The parties' desire to avoid litigation
oosts, to rednce uncertainty, and to maintain ongoing
[**1469] commercial relationships is sufficient to ensure
nontrial dispositions in the vast majority of cases. 22
Under the proportionate share approach, such factors
should ensure a similacly high settlement rate. The
additional incentive to sttlement provided by the pro
fanto rule comes at too high a price in unfaimess, 23°
Purthermore, [***161] any conclusion that the pro
tanto rale genetally encourages more settlements requires
many simplifying assumptions, such as low litigation
costs, Recognition of the reality that a host of practical
[*216] considerations may be more significant than stack
hypotheticals persuades us that the pro fanto rule has no
olear advantage in promoting settlements, 24

20 Tustration of the beneficial effects of the pro
fanto  wule requites substantial simplifying
assumptions, Suppose, for example, that all
parties are risk neutral, that Litigation is costless,
and that there are only two defendants. In
addition, suppose everyone agrees that the
damages are § 100, that if one defendant is found
liable, the other one will algo be found liable, and

that if the defendants are liable, each will he '

apportioned 50% of the damages. And suppose, as
frequently happens, that the plaintiff is more
optimistic nbout his chances of prevailing than the
defendants: Plaintiff thinks his chances of
winning ate 60%, whereas the defondants think
the plaintiff's chances are only 50%. In this cage,
under the proportionate setoff rule, settlement is
unlikely, because the plaintiff would be reluctant
to accept less than $ 30 (60% times 50% of $ 100)
from each defendant, whereas neither defendant
would be disposed to offer more than $ 25 (50%
titmes 50% of § 100). On the other hand, under the
pro tanto tule, the plaintiff would be willing to
accept & § 25 settlement offer, because he would
"believe he had a 60% chance of recovering § 75
($ 100 minus the $ 25 settlement) at trial from the
other defendant. Accepting the § 25 settfement
offer would give the plaintiff an expected
recovery of § 70 ($ 25 plus 60% of:$ 75), which is
more than the § 60 (60% of $ 100) the plaintiff
would ‘expect if he went to trial against both
defendants, For a more thorough discussion of
seflement under the pro famto rle, see

Komhauser & Revesz, 68 N, Y. U. L. Rev, a
447 '465¢

21 See H. Hovenkamp, Reonomios and Federal
Antitrust Law § 14.6, p. 377 (1985), summarizing
Basterbrook, Landes, & Posner, Contribution )
among Antitrust Defendants: A Legal  and
Economic Analysis, 23 J, Law & Bcon, 331,
353-360 (1980),

22 Less than 5% of cases filed in federal court
end ‘in trial. Administrative Office of United
States Courts, Annual Report of the Director, 186,
217 (1991) (Of 211,713 civil oases terminated
between. July 1, 1990, and June 30, 1991, only
11,024 involved trials), Alihough same of the
nontrial terminations are the result of pretrial
adjudications, such as summary judgments and
confested motions to dismiss, the bulk of the
nontrial terminations reflect settlements, Kritzer,
Adjudication to Settfement: Shading in the Gray,
70 Judicature 161, 163-164 (1986),

23 United States v. Reliable Trangfer Co., 421
U.S. 397, 408, 44 L. Ed. 2d 251, 95 §. Ct. 1708
(1975) (*Congestion in the courts cannot justify a
legal rule that praduces unjust results in. litigation
simply to encourage speedy out-of-court
accommodations™).

24  An excellent disoussion of the effect of the
vatjous rules on settlement is Kowmhauser &
Revesz, Seitlement Under Joint and Several
Liability, 68 N, Y. U. L. Rev. 427 (1993). After
considering the offects of sirategic behavior,
litigation costs, and whether the probabilities of
the defendants’ being found lable at trial are
“independent” or "correlated,” they conclude that
"neither rule is consistently better than the other.”
Id, at 492, Tn addition, in comparing the pro tanto
and proportionate shate rules, they generally
assume that the pro fanfo rule is implemented
without goodfaith hearings. Good-faith hearings,
however, "make the pto tanto set-off wle
relatively less desirable from the perspective of
inducing settlements thart the apportioned [i, e,
proportionate] share set-off rule” Id, at 476,
Moreaver, the pro tanto rule contains a unique
disincentive to settlement in cases, like this ons,
in which the settlement covers more items of
damage than the fitigated judgment, McDermott
argued that the settlement covered damage both to
the crane and to the deck, whereas the Jjudgement
against River Don related only to the deck. The
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Court of Appeals refused to apportion the
seftlement between deck damages and erane
damages and to credit River Don only with that
portion related to deck damages, 979 F.2d at
1080, This refusal to apportion will greatly
discourage ~ seftlement, because parties like
McDermott will be unable to recover their full
damages if they settle with one party.

"The effect of the two rules on judicial economy is
also ambignous, The pro tants. tle, if adopted without
tie requirement of a good-faith hearing, would be easier
to administer, because the relative fault 25 of the settling
defendant would not have to be adjudicated either at a
pteliminaty hearing or at trial, Nevertheless, becauss of
the large potential for unfaimess, no party or amicus in
this suit advocates the. pro famfo rule untamed by
gaod-faith hearings. Once the pro tanto ule is coupled
with a good-fith heating, however, it iy diffioult to
détermine whether the pro tanfo or proportionate share
approach. best promotes judicial economy. Under either

approach, the relative fault of the parties will have to

[¥217] be detexmined. Under the pro tanto approach, the
settling defendant’s share of responsibility wiil have to be
ascertained at a separate, pretriel hearing. Under the
proportionate share approach,” the allocation will take
place at trial. The pro fanto approach will, therefore, save
judicial time only if the good-faith hearing is quicker than

the allocation of fault at trial. Given the cursory nature of

most good-fith hearings, this may well be tme. On the
other hand, here is reason to believe 'that teserving the
apportionment of liability for trial may save more time,
First, the remaining defendant (or defendants) may settle
before trial, thus making any determination of relative
culpability unnecessary. In addition, the appartionment of
damages requited by the proportionate share le may
require little or no additional trial time. The parties will
often need to desctibe the seifling defendant's role in
order to provide context for the [**1470] dispute,
Futthermote, a defendant will ofien argue the “"erpty

~ ohaie" in the hope of convincing the jury that the settling

party was exclusively responsible for the damage. The
pro tanto rule thus has no clear [**#162] advantage with
respect o judicial economy, 26

25 By referring to the relative fault of the parties,
we express no disapproval of the lower courts’ use
of relative "causation" to allocate damages. See
979 F.2d at 1081-1082, '

26 A further cost of the pro fanto rule would be -

" inourred in cases in which the settfement covered
more items of damage than the judgment. Seo n,
24, supra. To avoid discouraging settlement, the
judge would have to figure out what proportion of
the settlement related to damages covered by the
judgment and what percentage related to damages
covered only by the settlement, Presumably this
‘allocation would be dome by comparing the
geitling defondant's lability for the datnages to be
cavered by the judgment to those not so covered,
Ascertaining the Liability of a settling defendant
for damages not otherwise litigated at trial wonld
be at least as difficult as ascertaining an absent
defendant's respongibility for damages already the
subjeot of litigation,

Tn sum, although the arguments.for the two
approaches are olosely matohed, we ate persuaded that
the propottionate share approach is superior, especially in
its consistency with Reliable Transfer.

[*218] IV

Respondents advance two additional arguments
against the proportionate share approach: that it violates
the "one satisfaction rule® and that it is inconsistent with
Edmonds v. Compagnie Generale Transatlantique, 443
US, 256, 61 L. Bd, 2d 521, 99 S. Ct, 2753 (1979),

In the 19th and early 20th centuries, the "one
safisfaction. rule" barred a plaintiff from litigating against
one joint tortfeasor, if he had seftled with and released
another. 27 This version of the one satisfaction rule has
beon thoroughly repudiated, 28 Respondents do not ask
that the one satisfsction rule be applied with its origina
strictuess, but rather fn the milder form in which some
courts sl invoke ft to reduce a plaintiffs recovery
against a nonsetting defendant in order to ensure that the
plaintiff does not seoure more then necessary (o
compensate him for his loss. 2 As a preliminary matter,
it is far from clear that there was amy danger of
supercompensatory damages here, First, there is the
question of the otanie damages, which wete not cavered
by the judgment against River Don. In addition, even
limiting consideration to deck damages, the Juty fixed
plaintiffs losses at § 2.1 million, Plaintiff received $ |
mmillion in setélement from the sling defendants, Under the
proportionate share approach, plaintiff would receive an
additional $ 798,000 from River Don, In total, plaintiff
would recover only § 1,798 million, over § 300,000 fess
than its damages, The one satisfaction rule comes into
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play only if one assumes that the percent share of liability
apportioned to McDermott and the sling defendants really
represented McDermott's conttibutory [#219] fault, and
that it would be overcompensatory for McDermott to
receive tmore than the percentage of the total foss
aflocated to the defendants, here $ £.47 million (70% of §
2,1 million).

27 Conway v, Potisville Union Traction Co,, 253
Pa. 211, 97 A, 1058 (1916); Rogers v. Cox, 66
NJL, 432, 50 A, 143 (1901); W. Prosser, Law of
“Torts § 109, pp. 1105-1111 (1941),

28 W. Keeton, D. Dobbs, R. Keeton, & D.
Owen, Prosser and Keeton on Law of Torts § 49,
pp. 333-334 (5th ed, 1984); Restatement (Second)
of Torts § 885(1), Comment b, at 334, '
29 Rose v. Associated Anesthesiologists, 163
US. 4pp. D.C, 246, 501 F.2d 806, 809 (CADC
1974); Sanders v. Cole Municipal Finance, 489
N.E.2d 117, 120 (Ind. App, 1986),

[***LEJHR4A] [4A]Even if the Court of Appeals
were correct in finding that the proportionate share
approach. would overcompensate McDermott, we would
not apply the one satisfaction rule. The law contains o
rigid rale [***163] against overcompensation, Several
dactrines, such as the collateral benefits rule, 30 recognize
that making [**1471] ftortfeasors pay for the damage
they cause can be more important than preventing
overcompensation, In this case, any excess recovery is
entirely atfributable to the fact that the sling defendants
may have made an unwise settlement, It seems probable
that in most cases in which there iz a partial seftlement,
the plaintiff is more apt to accept lesy than the
proportionate share that the jury might later assess against
the settling defendant, because of the nncertainty of
recovery at the time of settlement negotiations and
because the first settlement motmally improves the
plaintiffs lifigating posture against the nonsettlors. In

- such cases, the entire burden of applying a propottionate
* share rule would rest on the plaintiff, and the interest in

avoiding overcompensation would be absent. More
fundamentally, we must recognize that settlements
frequently tesult in the plaintiffs getting more than he
would have been entitled to at trial, Because settfement
amounis are based on tough estimates of liability,
anticipated savings in litigation costs, and 2 host of other
factots, they will ravely match exactly [*220] the
amounts a trier of fact would have set. It seemns to ug that
a plaintiffs good fortune in striking a favorable bargain

with one defendant gives other defendants no claim to
. pay less thau their proportionate share of the total loss, In
. fact, one of the virtues of the proportionate share rule is

that, unlike the pro tanfo tule, it does not meke a
litigating defendant's liability dependent on the amount of
a seitfement negotiated by others withous regard to its
interests,

[***LEJHR4B] {4B] .

30 See 4 F. Hatper, F, James, & O, Gray, Law of
Torts § 2522 (2d ed. 1986) (injured person can
recover full damages from fortfeasor, even when
he has already been made whole by insarance or
other compensatory payment); Resigtement
(Second) of Torts § 9204(2) (1977). The one
satisfaction rule once applied to compensatory
payments by nonparties as well; thus preventing
or diminishing recovery in many situations in
which the collateral benefits rules would now
permit foll judgment against the tortfeasor. W.
Prosser, Law of Totts § 109, pp. 1105-1107
(1941),

[***LEQHRS] [5] [***LEJBRG] [§]Respondents also
argue that the proportionate share rule is inconsistent with
Edmands v, Compagnie Generale Transatlantique, 443
U.S. 256, 61 L. Ed. 2d 521, 99 S, Cl. 2753 (1979), In that
case, we refused to redyce the judgment against a
shipowner by the proportionate fanft atteibuted to a
stevedore whose liability was limited by the
Longshoremen's and Harbor Workers' Compensation Act,
Instead, the Court allowed the plaintiff to collect from the
shipowner the entirety of his damages, after adjusting for
the plaintiff's own negligence, There is no inconsistency
between that result and the rule sonounced in this
opinion, Edmonds was primarily a statutory construction
case and related to special interpretive questions posed by
the 1972 amendments to the Longshoremen's and Harbor
Workers' Compensation Act. Both parties acknowledge
that this case must be resolved by judge-made rules of
law. Moreover, Edinonds did not address the issue in this
oase, the effect of a settlement an nonsettling defendants,
Indeed, there was no settlement [n that case. Instead, one
can read that opinion as merely reaffirming the
well-established principle of joint and several liability, As
the Court pointed out, that principle was in no way
abrogated by Reliable {**+164] Transfer's proportionate
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fiult approach, Edmonds, 443 US. at 271272 n. 30. 1
addition, as the Commissionets o Uniform State, Laws
have noted, there is no tension between joint and several
liability and a proportionate share gpproach to
sottlements. 3! Joint and several Hability applics when
there [*221] has been a judgment against multiple
defendants, It can result in one defendant's paying more
than its appottioned share of liability when the plaintiff's
recovery from other defendants is Hmited by factors
beyond the plaintiffs contol, such as a defendant's
insolvency. When the limitations on the plaintiffs
recovery atise from outside forces, joint and several
liability makes the other defendants, rather than an
innocent plautiff, responsible for the shortfall. Ibid, 2
Unlike the rule in Edmonds, the proportionate share rle
announced in this opinion applies when there has been a
setilement, In such oases, the plaintiff’s recovery against
the geftling defendant has been Hmited not by outside
forces, but by it own agreement to settle. There is po
reason to allocate any [**1472) shortfall to the other
defendants, who were not parties to the settlement. Just as
the other defendants are not entitled to a reduction in
Hability when the plaintiff negotiates & generous
settlement, see supra, 511 U.S. at 219-220, so they are
not requited fo shoulder disproportionate Jiability when
the plainfiff negotiates a meager one.

31  Uniform Comparative Fault Act § 2,
Comment "Joint and Several Liability and
Bquitable Shaves of the Obligation," 12 U, L. A.
51 (1993 Supp.). ‘

32 See also Uniform Comparative Fault Act § 2
(reallocation of insolvent defendant’s equitable
shate), id, at 50,

The judgment of the Court of Appeals s reversed,
and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

\
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Chisolm v. UHP Products Incorporated, 205 F.3d 731 (4 Ci. 2000) concems an injury
to one of the vessel’s engineets due to a malfunctioning hose being used aboa“‘rd.ﬂz'e vessel
by a tank cleaning company. Thebiainﬁft"s action against the vessel was predicated upon
negligence, with the action against the tank cleaning company focused upon the warranty
of workmanlike performance. The plaintifi settled with the vessel owner and proceeded fo
trial against the tank cleaning company. The jury awarded monetary losses less than the
settlement. The trial court entered a take-nothing judgment, after holding that McDern;ott
was inapplicable. ThexaasonhugﬂuﬁzuopoﬂinuuefMMLbeuweenthedeﬂnuhuuswnnﬂd
not be applied was based upon the two theories of recovery, unseaworthiness and warranty

. of workmaulike performance, concepts of liability without fault, while MaD‘énm;tt’w
holdmg would be limited to conduct by joint toxtfeasors, The trial court was affirmed by
the Fourth Circuit. Central State Wansitv Jones Boat Yard, Inc., 206 B.3d 1373 1377
(11% Cir. 2000) roached a conclusion contrary to Chisolm. The court held that the dispute

‘ beinig in contract as opposed to fort did not preclude the McDermott rule. The
McDermott/Reliable Transfer concept applies to all theoriés of maritime liability
apportionment 50 long as the parties “opetated in concert.”

00000, 7012071. 080609
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 Plaintifis-Appollants " Oridiinat * - * Tiassportéy’
Mntitimo'dL‘l‘DA'a'niflbaizabalManaEeximntSpnﬁueé sL
(collectively,: "Onidiimar"y appealfroin the digtrict gourts
Partidl suimary judgiment-disniissing Ondimars assigded
lort cleim against Defondants-Appolices Beatty Streat
Prapertics, Ino, and MN Bayou City (collectively,
"E°4tf)["): For t_hewx:,easuns éet‘fogth be}qw, we'affirm,

LFACTS ' o

3l

On' April 12, 2005, the, M/T Monte Foledo, a vessel

- owned and operatéd by Ondimar; collided with a dodk: at.

the Port of . Texas City (“the Pori"), Ondimar denjed
Linbility and-asserted (and continues [**2] to assert) that
the allision. octurred’ bavause the M/T Monte Toledo's
VHF commutications with her attending tugs.had been
disrupted by the wso of reserved communications
ohunnels by the oréw of the M/V Bayoit City, & vessel
owned “and operated by Béatty, Notwithstandidg
Oniditnar's assefition that Bestty was the parly at fauk, the
Port detnanded that Onditar pay the full amoint of the
damage, § 133,608.46, puirsuant to US, Customs Port'
Cade 5306, Cironlar No. 4-H ("the Tarif"), o
i . * " .
The Tariff, which is enforceable as an implied -
contract pursuant fo the Shipping Act of 1984, 46 US.C
§ 40501(7) !, gives the Port rights it would not otherwise
have with yespect to. Port users such as Ondimar. More .
pacticularly, Tariff Item 292 provides that if such users of
the Port [*186] caise damage to Port praperty, the Port
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2009 AMC l64

may detsand payment in full for all costs (including

without limitation attorneys' fees, replacement costs and
Jost revenue) ausing fom . . . physical damage.” If the
Port user fails to pay.in full within 30 days for any

demage it causes to the Port, ofher Taxiff provisions .

tequire the Port to deny fhat vessel's owner the use of

Port facilities. AR
1 Prior to 4006, thiy statute wes codified at 44
US.C. app. $ 170709, . .

Although [**3] Ondimar nofified Beatty of, the

Port's olaim against Ondimar, it did not include Beatty in,,

.

the getflement pegotiations. Ondimer paid the claim in

fiull in November 2006.and oblgined an agsignment, from . :

the Pott of any claims (¢xoept fot olaims wnder the Tarif)

the Port might have against Beatty, Ondjmar congedes. |

that the assigned olaim sounds in tort, After settling the

+  Por's claim and obtuining the assignment, Ondimar filed
suit against Beatty to recover the full § 133,608.46 either, .

in contribution, indemuity, or by virtus of the assignment..

- Qndimar also asserted,a olaim aguinst Beatty: for damage

10.its own yessel,,the. M/T Monte Toledo, Beaity filed a
mation, yehich the distrie court treated as:a mation for
somuery fudgment, seokipg. fo. dipmisg,sil,of Ondimger's
O,I.Qin,lq. “ ‘;‘“ Lt [ I ."

The dishlpt'co'mt"q«;ni__ec} the motion with respeat to
Ondimar's own claims fot vessel damagd but granted the
motion as 1o all other clalms, Xt dismissed Ondimad's
‘contribution and indemuity claims on the ground thiat
goperal maritime law's proportionate Hability framework
precfuded such’ claims where Boatty had not also been.

PR

released in the.setflement with the Port. The court also: |
- disroigsed  Ondimar's. chaim :based, on the assignment

[t*4] -from: the Port on the pround that. the assignment
was invalid under maritime law, + - - . .

Ondimer appealy fiom the dismissal of the Porfs
assigned, tort olgim but does not congest the dismissal of
its confribution and indemnily; olaims. Ondimer argues
that (1) the Port's assignment was valid wnder marjtie
faw, in part beoause the Taclff Imposed a contractual
obligation on Ondimar fo pay; and (2) Ondimar may
pursus the assigned olsim through equitable subrogation.

11, JURISDICTION AND STANDARD OF REVIEW -
The distct court had adnimlty and maritime

jurisdiotion under 38 UiS.C. § 1333, We have subject
matter judsdiction over this inerlocutory order pursiant

e

. oaloulated with reference to.the jury's, bllosath

to 28 USC. § 1292(a)(3), which confers ap})ellgte
jurisdiotion for “[finterloopipry ddorees of guch ishiict
courts or the judges thereof doferniining thé rightd .4nd
Yiabilitics of the parties to admiwlty oases in‘whick
appeals from final decrees are allowed.” See Jensenis v,
Texaco, e, Marine Dep't, 639 F.2d 1342, 1343 (Sth

Cir. 1981) (detextmining the, appealability of an admiralty

+ - order woder § 1292(a)(3) based on whether it “reachfes]

[#*5] the merity of the olaim and . . . determines, denies,
or prejudices-aty substantive rights of the parties").

“fit, LAW AND ANALYSIS

[X}

A, CLAIM ASSIGNMENT

", Onditvic nigaes fimst lat thie distriot comt eired in
congluding thatthe assignment from the Port wes invalid,
*his argument requires ub to examine the proportionate .
liability framework for general maritime fort law
anpounced in MoDermott, Inc. v. AmClyde, 511 U.S, 202,
1128, 'ty 1461, 128 L. Ed. 2d 148 (1994), undex which

- each toritfeasor uitimately is liable%.{gply,t; ,-his

proportionate sharp .of favit. Id, a¢ 208-09. Therd, the
pléintlfF settled with three'defendants for $ 1 million. but
proceeded to trdal against the remaluing, nongetiling
defendants, 14 [¥187],a¢ 204, The jury, fouid the,
plaintiff's tofal dsmages to'be § 2.1 million and found the
nonsettling defendants to be,70% at fault, and therefore,
liable to the-plaintiff for § 1,470,000, X,

Yo issye before the Supreme Court was "whether,

fhe ‘Tiakility, of the nongetting dofendants, shotld h.;
i

proportionate responsibilify, or by giving the gonﬁeﬁlﬁg
defendants a crodit for. the dollac amount of the
sottlement.” 14, The court adopted the, proportionafe:
liability approach and, [**6] declined o reduge the,
nonsgitfing defondants' fisbility by the $ 1 miltion pajd by,
the settling defondants, The Supreme Cougt found, "thtes
congiderations . . , paramount; gppsistency with the
proportionate fault approach of [earlier, case law],
promotion -of settlement, and judicisl economy,” . at
211, Under MeDermoti, a seitiing tortfeasor is essentinlly
presumed to pay only for-his proportionate lisbility, and
the nonseitling defendants get no credit for the amount
paid by a setting tortfoasor, even though the plaintiff
‘ultimately  may  be  overcompensated - or
wndercompensated, Id. at 21920,

The court in MeDermott made it olear that ifs
proportonate Hability scheme baéred contribution actions
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by nonsettling tortfeasors against a settling tortfeasor. Id,
at 209, The Court's réasoning also precludes a settling
tortfeasor” froi seeking conttibution from a nonseitling
tortfeasor. The Eleventh Circuit made this Jatter point
olear in Mitrphy v, Florida Keys Elec, Co-op, dss'n, Inc,
329 F.34 1311 (11 Cir, 2003), There, the'plaiutiffs sued
one fortfeasor, F}oﬁg: Keys, but declined to s thie other
totfeasiis, fhc”" Ashmais, Jd ar 1315, Florida Kdys
settled with the plaintiffs’ and pursued [“7) o
confribution claitn against the Ashmany. .

Thie Issue before the Eleventh Circisit was whether 4
sottlitig tortfeasor may pursue -u contribution -olaim
against'a nongettling potedtisl tortfeasor. The’ooint held
that such contribution’was' bired: *An sedential fenet-of
this [McDermoif] approach’ is- that when a tortfeasir
settles a olait againgt it, but does not cbtsin a release for
the other tortfsasors, it hes settfed only ifs proportionate
share of the total damsdges, no mére and no Jess," ot
1314. Thus, “[a]o suit for contribution will lie figainst'a
nonseitling defendant who is not released from liability,
becausé it d
proportidiiate share bf damages regardléd of theterrns of
the settlement the btlier defendant made." Jd, ar 1315,

., Tho disieid court refied on thesé cases to determine
thaf Oridimal’ could not obtuin contributioi oe indemnity
ffofn Beitty; Ondiiar does not dispuite thit detéfmiriation
oni appeal,'We also rely on thes‘e cass, howaver, for the
main quéstion before us--whether the Port's' assignment to
Ondiniar'is valid, W must find the assigninent juvafid i
the assignment of prt‘){wrty dafiage fort claifs under
these  circuinstances’ is | either (a) generally [**a]
prohibited by Invr ot (b) generally permitied by law hut
barrod by " epplication of " McDérrhotr and” Minphy
principles. ' '

ft is wnnecessary for'vis. to deteimine whother the
nasignmerit of properfy deitiage tort claims are generally

prohibited, although our research suggests that most state

courts which have cohsidered the’ question permit such
assignments, 2 [¥188] We conclide, however, that even

it assignment i3’ generally petitied, theze are ‘goodl .

reagons for imposing certain limitations i the context bf
MeDermotr's proportionate fault framowark, The Toxas
Supremes Court’s decision in Beech Aircraft- Corp, v.
Jinkits, 739 S.W.2d 19 (Tex, 1987), cited by the district
coutt, 15 a good illustration of such a limitation,

2 We look to the common law as a "euide to-
interptetation of federal admiralty principles,”

that doféndant romain Lable " for its

+ Casino Cruises Inv, Co,, L.C. v, Ravens Mg Co,,
60 F. Supp. 2d 1285, 1287 (M.D. Fla, 1999),
Although at leest one common law jurisdictions
bars assigimert of all tort olainds, regardless of
‘nature, Bols vi State Farm Mul, duto, Ins, Co.,
274 Kan, 420, 52 P.3d'898, 901 (Kan. 2002) ("It
has long been recognized in Kanyas that all choses
in action, -éxcept torls, are assignable.”), md ai
ledst * ote jurisdiction’ has conflicting  [+*9]
authority, s re Butldnet, Ine,, 2004 Banky, LEXIS
2383, 2004 WL 1534296, *10 (Bdnkr. MD.N.C.,
2004) (discussing vwncertaii ‘North Catolina
precédent), ‘most states permit the assighment of
property dimage -toxt claims. See, eg, Mt re
Reddits, “2006 Bankr. LEXIS 2989, 2006 wr
31030131 (Bankr, E.D. Mo, 2006) (citing State
ex rel.'Park Nat'l Bank v. Globe Iidem. Co.,, 332
Mo, 1089, 61 SW.2d 733, 735-36 (Mo,1933))
("The dstignment of an wnliquidated olaim for
propexty demage, however, iz valid under
Missouri law."); Midiown Chirapractic v, Mlinois
Farmers Ins, Co., 847 N.E. 2d 942, 944-45 (Ind,
2006} ("However, the assignment of such intarests

... has pgained gradual acqeptance _ovet,..time,
. beginning with, thoge inferents bused in contvact,
and later for torts aggix;_é@,,persqna}‘ property.™);

- -TMJ Havaii, Inc. v, Nippen Trust Bank, 113
L, Haw 373, 384, 153 P.3d ‘444 Haw. 2007)
. . (permitting, under Hawaii Jaw, the assignment of
. .the "nonpersonal’ toit ‘claims of professional
.. malpractioe, breach of fiduoiary duty, and fraud);
« lLarabee v. Potvin Lumber Co,, Ing, 390 Mass.
636, 459 N.E.2d 93, 96 (Mass, 1983) (“Claims for
infury o property inferests  are -, clearly
assignable."); Canal Indem, Co, v. Gregne, 265

. Ga. App. 67, 593 S.B:24 41, 46 (Ga. App. 2003);
Ford v, Sumpnertree Fane Ltd, Liability Co,, 56

. B.3d 1206, 1209 (Colo, App, 2002} [+*10]

, ("[Clhoses .in action in fort for datnage (o

. Praperty, such as the faudulent transfer of land,

- are lansferable and may be assigned."); Dubina v,
Mesirow Realty Development, Inc,, 308 il App.
3d 348, 719 N.E.2d 1084, 1088, 241 Ilf. Dec. 681
(Il App. 1999) ("Clatises of action for darage
to property are generally assignable in Mlinois.");
National Union Fire Ins, Co, of Pitisburgh, Pa., v,
KPMG Peat Marwick, 742 So.2d 328, 330 (Fla.
App. 1999) ("A canse of aHon, which is not

. based on a personal tort such as malpractice, may
be assigned."), '
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The Beech Afroraft court found. that althqugh tort
actions generally ocould bo.ragsigned, a plainiiff was
prohibited from assigning the action to a joint- tortfeasor
‘where each fortfeagor was liable, under Texas law, only
for his proportionate fault and none. gould seek
confribution from any other: Co

We see no advantage in allowing
dofondanis responsible for the plaintiffs
injuries: a yight to, in effect, buy the

.. plaintiffs clgims and proseonte the other

jointly responsible parties, It Is- mot

. apparent that auch sefflerents will: result

in any significant savings of time or
resousoes, We-oan, however, enyision; that
the seitling defondant’s unusual postuce as
surogate plaingff, co-defendant and
* -+ [**11] oross-plaintiff will confuse 2 jory
and possibly, prejudice fhe , remaining

. pm:tlBS. i ' T ‘

L W3 :
3" We nots that the Beech dircraft court would

' forbid  assignmént ‘even wheto fhe settling
" torffedisor "sbtain-fed) o completo isleass for all
other partjes allegedly responsible.” 739 5, W.2d at
23, That'is probably stricter than McDermott,

" given that Mirphy would' jporimit ‘gontribution
against'a co-fortféasor, wherd that oo-fortfeasor
“* fad also been released. Nevertholess, we use the
case merely as an example,, and its applysis is

otherwiso * useful.  potéritial tortfedjor e
_ inconsistent with tho goals of MeDermols
* " proportionate fiability framework. e adopt the

rule for, the getieral’ maritime lniv that the

agsigpmeiit of tot olaing ‘ol the injured party to
one tortfeasor perinitting fhe seitling defendant to
proceed against a co-tortfoasor Is lnvalid.

Accordingly, we inust invalidate the assigoment

of the Porf's property damagé claim to Ondimar,

to the extent that it permits Ondimar to proceed
against a co-tortfeasor.

We are porsuaded that the Beech Aivorqft avalysis

* prohibiting an assignment by a phintff to a joint

fortfedsor {s completely consistent with MeDenmott's
reasoning, Permitting such an assignment [**12] would
permit an easy end run around MeDermott's prohibition

of contiibution. claims between a setfling defendant and a
co-tortfeasor: and seriously wndenmisie . MeDermotfs.
proportionate fuult approach.to dealing with pattiph
setflemient, | ' IN

. Moreover, permitting . assignment wnder theso
citoumstanoes would not farther the, [*189] primary
gonls of MeDermoft; "eonsistengy with the proportionpte
faitlt approach , , . , promotion of settlesnent, aud judicial
ecohomy,” 511 ULS. at 211. As for the first considerafipn,
we stated above how such assignments wonld vndermine
MoDeriotf's proportionate. fauit approach.: As to the
second and third considerations, perinitting assignment to
a co-Sortfansor would tend to encourage partial settlement
and wounld not encorage total settlement of claims--an
important goal. of MoDermotf, As Beech dircraft
suggests, petmiiting such -assignments will lead. to
costlier, longer, and more, gonfusing suitsy all of which
would underming MoDermott's goal-of promoting judisiat

economy. -« '

T sutn, pegmitting a co-togtfsasor to setle with the
fnjured party, obtein an pssignment from that injured
party, and prageed against the nonsettling '

Ondimar | atgues that the prohibition against
assignment rule . [+¥13] should not apply to these facls
beoauge, Ondim r's settlement and asgigpment agreoment
with, the Port was based on the Tariffs alleged no-faylt
Tisbility goheme so that Qudimar and Beatty are not joint
tortfeasors. Although the Fort may have made its demand
i, part under the Tariff, tho basis for that olaim was 8
meritime alfision, & olassio maritime tort, Undeg
longstanding sacitime law, “[wlhen a moving vessel
coftides with a stationary objest, the nioving vessel [here,
Ondimar's M/T Monte ‘Tofedo] is presuined to be at
fault. Brimet v, United Gas Pipeline Co., 15 F.3d 500,
503 (5th Cir. 1994) (citing, inter alin, The Oregon, 158
U.S, 186, 192493, 15 8, Ct, 804, 39 L. Ed, 943 (1895)).
Ondirmar cancedes that the assigned claim sounds i toxt,
1ot canieact, Even without the concession, this fz clear
under fhe express languags of the written assignment in
which the Port exoluded ftom its assignment."all claits
against third-parties relating ta the Incident arising undey
or pursuant to a contract or fthe Taciff] or any other tariff
or ciraular of the Port of T'exas City.” '

L}

The fact that the Port may have had an additional
canttact olait against Ondimas, which Ondimar settled
along with fhe tort olajm, is irrelovant. The [**14] faot
remains that Ondimar settled a tort glaim with the Port
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and argues that Beatty's fault caused or contributed fo the
allision, Ondimar concedes that it camnot  seek
contribution frora Beatty on this tort olaitn, The fact that
the Port had a potential contraot olaim agairist Ondimar
docs not affect this result; the Port assigned only a tort
olaim, which we hold is invalid wder maritime law on
these faots. The district ocomrt: therefore correotly
dismissed Ondimar's olaim predicated on the assignment
from the Poxt. .

B. EQUITABLE SUBROGATION

As an altemative to its olaim based on fhe
assignment from the Port, Ondimar asserts for the first
time on appeal that it wags equitably subordinated o the
Pori's elaim against Beatty. "Our inquiry . . . is limited to
the summary judgment record and the plaintiffs may not
advance on appeal new theories or raise new fssues not
properly before the district court to obtain reversal of the
summacy judgment,* Little v. Liguid Asr Corp, 37 F.3d
1069, 1071 (Sth Cir. 1994) (en bans) (citing Topalian v,
Ehrman, 954 F.2d 1125, 1132 n. 10 (5th Cir, 1992)),
"[A] doctrite [¥190)  cannot be asserted by

implication," much fess one that was "not even identified
by name, [**15] moch less advocated™ at the district
court. Vogel v. Veneman, 276 F.3d 729, 733 (5th Cir.
2002) (quoting In re Fairchild diroraft Corp., 6 F.3d
1119, 1128 (5th Cir. 1993)).

Although we may review "claims raised for the first
fime on appeal . . , nvolving purely legal questions where
our fhilure to consider them wonld result in 4 ‘misoarriage
of justice,! id., equitable subrogation, as its name
suggests, js not a purely a legal question, It js difficult to
s¢e how the inherently fast-infensive application of an
equitable doctrine could ever be considered a purely legal
question, much. less when the factual record necessary for
such a claim is so poorly developed, Ondimar has waived
any equitable subordination olaim,

CONCLUSION

For the above reasens, the distiot comrt's grant of
partial sumenary judgment is afficmed,

AFFIRMED.
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COMBO MARITIME, INC., Plaintiff v, U.
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S. UNITED BULX TERMINAL, LLC;

U.S. UNITED BARGE LINE, LLC; UNITED MARITIME GROUF, LLC, in

personamn; MARLENE ELLIS M/V,

its engines, tackle, apparel, ete., in rem;

BRENDA KOESTLER MV, its engines, tackle, apparel, ete., in.rem, Defendants -
Appellants v. CARNIVAL CORPORATION / FANTASY M/V, Third Party,
Defendanty - Appellees :

No, 09-30592

UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

615 F.3d 599; 2010 U.S. App. LEXIS 1 7644; 2010 AMC 2196

August 23, 2010, Piled

PRIOR HISTORY: [**]]
Appeal from the United States District Court for the
Eastern District of Louisiana,

Combe Mar., Inc. v. US. United Bulk Terminal, , LLC, .

626 F. Supp, 2d 635, 2009 U.S. Dist. LEXIS 46783 (E.D.
La., 2009).

COUNSEL: For U.S. UNITED BULK TERMINAL,
L.L.C., US. UNITED BARGE LINE, L.L.C., UNITED
MARITIME GROUP, L.L.C., in personam, MARLENE
BELLIS M/V, its.engines, tackle, apparel, eic., in rem,
Defendant - Appellants: Robert Taylor Lemon, It, Bsq.,
Christopher 'S, Mann, Jones Walker, L.LP, New
Orleans, LA; Michael William McMahon, Sr., Esq.,
Daigle Fisse & Kessenich, P.L.C., Madisonville, LA.

For CARNIVAL CORP, FANTASY M/V, Third Party
Defendant - Appeliees: Alanson T, Chenault, IV, Shelley
R. Miller, Antonio Jose Rodriguez, Esq., Fowler
Rodriguez Valdes-Fauli, New Orleans, LA.

JUDGES: Before JOLLY and GARZA, Circuit Judges,

and MILLER *, Distdct Judge. EMILIO M. GARZA,
Cireuit Judge, dissenting.

% District Judge of the Southem District of

. Texas, sitting by designation,
OPINION BY: MILLER.

OPINION
[*601] MILLER, District Judge:

In this barge breakaway case, the appellant-third
party plaintiff, U.S. United Bulk Terminal, LLC and its
related entiths and vessels (collectively “United"),
appeals the district court's order granting appellee-third
party defendants, Carmival Corp.: and its " vessel
FANTASY (collectively "Camival"}, mation  for

. summary judgment on  [*%2] United's clalms for

contribution and indemnity, and property damage.
1. Facts

Combo Maritime, Inc. ("Combo") sued United lor
damages sustained when a number of barges broke free

"of their moorings at United's barge Meeting fucility and

drified downstream, alliding with Comba's vessel, the
M/V ALKMAN, which lay at-anchor neatby, United filed
a third-party complaint against Cami val, alleging that the
barge breakaway was caused by the neghigent navigation
of Carnival's cruise ship FANTASY when it navigated
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too close to the fleeting facility under full speed. United
brought claims against Camival.for (1) contribution and
indetnnity, and (2) damage to United's fleeting [*602]
equipment and barges. ! United addilionally proifered
Carnival as a defendunt ynder Rude /4(c) of the Federal
Rudes of Civil Procedure.

I Atoral argument, United éxpressly disclaimed
any right to indemnity or claim for 1 damage to
its barges and fleeling equipment, claiming salely
a right of contribution from Carnival,

Carnival moved for partial summary judgment on
Uniled's complaint based on the Supreme Court's
decision in THE LOUISIANA, 70 U.S. 164, 3 Wall. (70
U.S) 164, 173, 18 L.Ed 85 (1866). The LOUISIANA
Rule creates the rebuttable [**3| presumption that in
collisions or allisions involving a drifting vessel, the
drifling vessel Is at faull. See, eg., James v. River
Parishes Co., 686 F.2d 1129, 1131-32 (5th Cir. 1982).
Afler reviewing the submitied evidence, the district courl
granted Camival's motion for partial summary judgment.
It further ordered that at trial between Combo and United,
United could nol present evidence that Carival's alleged
negligence conlributed to the barge breakaway. Later, on
s motlon for reconsideration, the district court alse
ordered that United’s thirdparty complaint against
Carnival be dismissed with prejudice,

After the district court entered judgment for
Carnival, United settled with Comba, As part of the
settlement agreement, Combo specifically released all of
its claims against all parties by name, including Camival.
Cotnbo also assigned atl of its claims against Carnival to
United. United then filed the instant appeal of the district
cowt’s order on summary judgment and judgment on
United's third-party claims. At this court's request, the
patties submitted supplemental letter briefs regarding
whether the appeal is moot in light of United's seitlement
wilh Cambo. For the following [**4{ reasons, we reverse
and remand.

ii. Mootness

As dn initial matter. we must address whether the
appeal before us is mool. “Whether an appeal is moot is a
Jjunisdiclional matter, since it implicates the Aricle 1l
requicement that there be a live case or controversy."
Bailey v. Southerland, 8§21 £.2d 277, 218 {(5th Cir. 1987).

"[Alny set of circumstances that eliminaies actunt

controversy alter the commencement ol a fawsuit renders

that action mool" Cw. for Individuel Freedom v.
Carmouche, 449 F.3d 435, 661 15th Cir. 2006).

*In admirally cases, federal courts allocate damages
based upon the parties’ respective degrees of fault.” M re
Omege Pratein, lnc., 348 F.3d 361, 370 (5th Cir. 2008)
{citing United States v. Reliable Trangfer Co., 421 U.S.
397, 411, 95 8. Ci. 1708, 44 L. Ed. 2d 251 (19735)).
“Damages are apportioned among the lorifeasors
themsefves through the application of the dectrinfe] of
contribution," THOMAS J. SCHOENBAUM, 1
ADMIRALTY & MARITIME LAW § 5-18 (4th ed.).
The right of contribution in admiralty collision claims is
of ancient lineage. Cooper Stevedoring Co, v. Fritz
Kapke, Ine,, 417 U.S. 106, 110, 94 5. Ci. 2174, 40 L. Ed.
24 694 (1974) (citing THE NORTH STAR, IN6 U.S, 17, |
S. Cr. 41, 27 L. Ed. 91 (1882)) (racing the right of
contribution [**5] in collision cases back to the Laws of
Oleron in the 12th century); Hardy v. Gu{f" Oil Corp., 949
F.2d 826, 829-30 (5th Cir. [992). "Contribution is
defined as the 'tortfeasor's right to collect fom athers
responsible for the same tort aRter the tortfeasor has paid
more than his or her proportionate share, the shares being
determined as a percentage of fault™ United States v,
Atlantic Research Corp., 551 UL.S. 128, 139, 127 §. Ci,
2331, 168 L. Ed. 2d [*603] 28 (2007) (quoting
BLACK'S LAW DICTIONARY 353 (8th ed. 2004)),
“The right of contribution exists only in favor of a
tortfeasor who has discharged the entire claim for the
harm by paying more than his equitable share of the
cormon liability," RESTATEMENT (SECOND) OF
TORTS § 886(:) (1979). Therefore, contribution requires
that the claimant have paid more than he owes, and have
discharged the entire claim.

As one commentator puts it, "[d]ifficult and
interesting contribution questions arise where one or
more tortfeasors settle before trial.* SCHOENBAUM,
supra, § 518, In MeDermott, Ine. v. Ain Clyde, 511 U.S.
202, 14 8. Ct. 1461, 128 L. Ed 2d 148 (1994), the
Supreme Court addressed a part ol this question and held
that when one defendant of many seliles with a plaintifT,
the liability of the [**6] remaining non-settling
defendants is calcufated based on their proportionate
responsibility for the plaintifT's injuries without regard to
the amouat of the settlement. /4 ar 22/. In a companion
case to McDermotr issued the same day, the Supreme
Court also held that when one defendant settles its claim
with the plaintill, “aclions for coniribution against
settling defendan(s are neither necessary nor permitted.”
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Boca Grande Club, Inc: v, Fla Power & Light Co.. 311
US, 222,222, 114 8. €1, 1472, 128 L. Ed. 2d 165 (1994)
(citing Am Clyde, 511 U.S. at 202). :

Likewise, we have held that Am Clyde’s
proportionate ‘liability scheme bars a settling tortfeasor
from seeking contribution from 2 non-setiling (orifeasor,
Ondimar Transportes Maritimos v. Beatty St Props.
Inc., 555 F.3d 184, 187 (Sth Cir. 2009). Nor may 2
settling tortfeasor seek recovery from a non-seftling
{ortfeasor based on an assignment of the property damage
claim by the plaintiff. Lexingion Ins. Co. v. SH.RM.
Catering Servs., Inc., 567 F.3d 182, 185 (5th Cir. 2009);
Ondimar, 555 F.3d ai 189. However, in both Ondlimar
ond Lexington, we indicated thal when a seltling
tortfeasor obtains a full release 2 from the plaintiff for all
parties, an sction for contribution. {**7] might not
conflict with 4m Clyde. We now make explicit what we
have previously implied and hold that Am Clyde does not
prevent an action for contribution for & seltling tartfeasor
who obtains, as part of its settlement agreement with the
plaintiff; a full release for.all parties.

2 For the purposes of this opinion, “full release”
indicates that the plaintiff has released 2 all
potential tortfeasors from liability, regardless of
whether the potential lortfsasor is a party to the
seftlement giving rise (o the full refease,

As discussed above, in order lo bring a claim for
contribution, the scttling tortfeasor must have (1) paid
more than he owes fo (he plaintiff, and (2) have
discharged the plaintiffs entire claim. The ‘Am Clyde
court held that a litigating defendant could not pursus a

settling defendant for contribution, begause the litigating

defendant would, under the proportionale share-rule, pay
only his share of the judgment, Am Clyde, 511 US. at
221. Because a right of confribution requires that a
defendant pay more than he owes, and the proportionate
share rule dictates that a defendant pays only his share of
e judgment-no more, no less-a litigating defendant
could never have [**8] 4 contribution claim, by
definition. By extension, the amount 2 seittling defendant,
wha obtains only 2 releuse for himsell, pays represen(s
only his share of the judgment, regardless of the actual
dolar amount. /d.; Murphy v. Fla. Keys. Elec. Coop.
Assoc., 329 F.3d 1311, 1314 (11th Cir. 1314}, Therefore,
he oo has no claim for coniribution as long as the
settlement represents only his portion ol the damages.

Where the setiling tortfeasor takes an assignment of

the plaintiffs claim, then the [%604] settling tortfeasor
essentially steps into the plainiiff's shoes and pursues the

 plaintiff's claim. In thal scenario, the plintiffs claim is

not extinguished. And, as we discussed in Ondimar,
allowing assignment of a claim undermines the goals of
Am Clyde. Ondimar, 555 F.3d at 138-89. Funther, there
are strong policy reasons for not allowing 2 settling
defendant to take an sssignment of a tort claim under
these circumstances, /. ai 188 (citing Beech Aireraft
Carp. v. Jinkins, 739 8.10,.2d 19, 22 (Tex. 1987)).

If, however, the. settling defendant discharges the
plaintiffs entire claim as evidenced by a fotal release of
all potential joint tortfeasors, then the seitling defendant
has met the requirements [**9] for u contribution claim,
Because he is responsible for only his portion of the
damages, and he paid the entire amount, he has paid more
than he owes, And, because he has oblained a release of
all other potential joint tortfeasors, he haé-extinguished
the plaintiffis clainy. Therefore, he may bring a claim for
confribution against the non-settling potential tortfeasors,

In the instant case, United settled with Combo. As
part of the ssttlement agreement, Combo released both
United and Camival, among othors, from Hability for
damages to the M/V ALKMAN, Additionally, Combo
assigned all of its rights, claims, and causes of action for
damage to the M/V ALKMAN to United. Therefore, we
find that although the assignment is invalid under
Ondimar and Lexinglon, United may bring a claim for
contribution against Carnival, Accordingly, this appeal is
nol moot. Therefore, the court will proceed (o the merits

of the appeal. - . LD >

I1LThe Rule of THE LOUISIA A,/
P’/wu

1. Standard of Review

“We review a grant of summary judgment de novo,
applying the same standard as the district court.” Q8%
Ins. Corp. v. Brown & Mitchell, Ine.. 591 F.3d 439, 442
(5th Cir. 2009), Summary judgment is appropriate "if the
pleadings, the {**10} discovery and disclosure materials
on file, and any affidavits show that there is no genuine
jssue as to any material fact and that Lhe movanl is
entitled (a judgment as a matter of law." FED. R. C/V. P.
56{c). '

2. Awash In Maritime Presumptions

ut jability in collision and allision cases has always
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DAMAGES ISSUES INCLUDING RECOVERY FOR WRONGFUL DEATH
- In 1970, the HARRISBURG decision was overruled by the Supreme Court in Moragne v:

States Marine Lines, Inc., 398 U.S. 375 (1970). Moragne allowed recovery for wrongful death -

based npon negligence and unseaworthiness pursuant to the general maritime law. It was no

" longer necessary for the decedent’s survivoss to rely upon the fortuity of the‘adjoining state’s -

remedy.! Justice Harlan’s decision in Moragne did not set forth the types of monetary losses
recoverable under this new canse of action or of the classes'of beneficiaiies entitled to recover,
but.cather delegated such issues to future litigation in the lower courts. He also suggested that
the Death on the High Seas Act (DOHSA) and the Wrongful Death Statute of the various states
would provide guidelines for future decisions on the monetary loss issues. Norfolk Shipbuilding
& Drydock Corp, v. Garris; 532 US. ___, 121 8. Ct. 1927, 150 L. Ed. 2d 34 (2001) recognized
the negligence concept as a predicate for liability for a maritime death that is not"within fli¢
scope of the Jones Act; in other-words, there can be a general maritime Jaw- theory of liability

. based upon negligence and unseaworthiness without reliance upor cither the Jones'Act ot thie
Death on the High Seas Act (DOHSA), 46 USC § 30301 DOHSA is the general mariime law -

cause of action in the event the casualty océurs within that statute’s geographical jurisdiction; 1"

A

Only fout years after Moragne was decided, the Supreme Court, xather than accept “the

sifting process” of the lower federal courts, took the opportunity to" define the damage issues iné -

Moragne cause of action for wrongful death pursuant to the general maritime law. In SeanLand
Serv, Inc. v. Gaudet, 414 U.8. 573 (1974), a longshore worker was injired and"received
$140,000.00 by way of judgment based upon a recovery for disability,'wages; pein, and

suffering. The judgment was satisfied, but the longshoreman later died as‘d résult of the injuiries; -

His widow subsequently brought a wrongful death action under the general maritime law theoify:
as advanced by Moragne. The Supreme Court distinguished the damages recovered by thé
decedent from those sought by the widow. Quoting The Sea Gull, 21 F. Cas, 909 (No. 12,578)

(C.C.D. Md. 1865), and recognizing the liberal aspects of admiralty law, Justice Brennan held -

that the widow’s cause of action was not prectuded by her husband’s-earlier recovery. “The Court
then decided to enumerate the items of recovery fot the survivors even though these issnes wer®
not “sifted” by either. the trial court or the Fifth Circuit. The decision not ohly allowed recovery
of the widow’s monetary losses (such as loss of services and funeral expenses), but also of non-
pecuniary items such as loss of society. - Survivor's grief was specifically omitted as a
recoverable iteém, although this exclusion was made on a narrow basis. ‘

! 1t should be noied that & negligence cause of action for deatli has been available to seamen since the enactment of ‘

the Jones Act. Also, any party could-seek a recovery for death under the gemeral maritime law and/ox
unseaworthiness if death occurred more than three miles from the shores ofa state pursuant to the Death on the High
Seas Aot Contrary to Moragne, neither of these actions permits the recovery of non-pecuniary losses, .

2 Justice Scalia’s opinion contains remarks that ﬁlﬂher remedies that assert “now clafms” beyond those pennitt&d by
statute should be subject to further developments by Congress. Justice Ginsburg, joined by Justicos Souter and
Breyer, disagreed with this observation by concluding that the development of maritime remedies is a “ghared
venture.” . ' . :

3 Neither the district court nor the circuit court opinions dealt with the issue of recoverable items of iosses available

to the decedent’s survivors, These courts limited consideration to whether Mrs. Gaudet had a cause of gotion due to
her husband having made a recovery from the defendant as a result of prior litigation prior to his death.

-
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The geographical scope of the general maritime wrongful death actions was further
defined in Mobil Oil Corp. v. Higginbotham, 436 U.S. 618 (1978). As established in Moragne,
and subsequently extended by Zaw v, Seq Drilling Corp., 510 F.2d 242 (5th Cir. 1975), the non-
pecuniaty losses available under general maritime wrongful death actions extended to the high
seas. As recovery under DOHSA is restricted to pecuniary damages, a certain tension exited
between the statutory and general maritime law. In Higginbotham, the Supteme Court held that

in a conflict between statutory and general maritime law, the statute prevails, It should be noted

. that DOHSA is applied to a cause of action arising outside U.S. waters (three miles) and within

the territory of a foreign country. Howard v, Crystal Cruises, Inc., 41 F.3d 527, 529-30 (9th Cir;’

1993); Cormier v. William/Sedco/Horn Congtructors, 460 F, Supp, 1010 (E.D. La. 1978).

Tension between state and federal statutes also complicates an analytical approach tg.;
problems in this area, In Offshore Logistics, Inc. v. Tallentire, 477 U.8. 207 (1986), the Supreme,
Court reviewed a Fifth Circuit decision that permitted recovery for non-pecuniary items under,

the Louisiana wrongful death statute on the theoty of the state statute supplementing DOHSA,; -

The facts focused upon a fatal'helicopter crash 35 miles off the Louisiana coast, Reversing the
Fifth Circuit, the Supreme Court held in a 5-4 opinion that Louisiana law was preempted by the
terms of DOHSA. While the Fifth Cirouit had placed great reliance upon (then) Section 7 of the
Act, (now 46 U.S.C. § 30308) construing the section to specifically mandate application of state
wrongful death statutes to the high seas, the Supreme Court held that Section 7 was merely a
jurisdictional savings clause (similar to the savings to suitors clause discussed in the admiralty
jurisdiction section, supra) allowing the respective states to apply their own wrongful death
remedies within their own teiritorial waters and permitting a DOHSA action to be f‘lssl i a state
court. However, DOHSA preempts state wrongful death statutes with respect to V pecuniary,
damages, and limits .recovery for. a wrongful death occurring outside territorial waters -to;
pecuniary losses only. ,

- The pecuniary recovery available under the Jones Act, DOHSA,’ and the general maritime.
law includes: loss of support, Davis ¥. Parkhill-Goodloe Co., 302 F.2d 489 (5th Cir. 1962); loss,
of nurture for minors, Soloman v, Warren, 540 F.2d 777 (5th Cir. 1976); loss of services, Dennig,
v. Central Gulf Steamship Corp,, 323 F. Supp. 943 (E.D. La, 1971), qff'd, 453 F.2d 137 (5th,
Cir.), cert. denied, 409 U.S, 948 (1972); and loss of inheritance. Non-pecuniary losses are not
permitted under either statute, Offshore Logistics, Inc. v, Tallentire, 477 U.8. 207 (1986),
(DOHSA), and Miles v. Apex Marine Corp., 498 U.S. 19 (1990). At one time there was a lack of
uniformity on the issue of whether loss of consortium is recoverable for injury/death of non-
seatnen in a state’s territorial waters. Usher v, M/V OCEAN WAVE, 27 F.3d 370 (9th Cir. 1994);
Kelly v. Panama Canal Commission, 26 F.3d 597 (5th Cir. 1994); and Walker v, Braus, 995 F.2d.
77, 81 (5th Cir, 1993). The Supreme Court in a unanimous opinion held that non-pecuniary,
losses' as permitted by the particular state are permissible if the injury/death occurs in state:
territotial waters and the decedent was mot a maritime worker. Yamaha Motor Corp., U.S.A. v:-

Calhoun, 516 U.S. 199 (1996). It is submitted that the Yamaha decision adds to the lack of a '

uniform approach to maritime death actions. This point was demonstrated in the context of an
airplane crash over international waters, with the Supreme Court rejecting an application of the
Warsaw Convention in favor of DOHSA. The estates could not recover non-pecuniary losses,
with the pecuniary losses being the sole criterion for a monetary recover. Zicherman v. Korean
- Air Lines Co,, Lid,, 516 U.8. 217 (1996). In Re Amirak “Sunset Limited Train Crash”, 121 F.3d
1421 (11th Cir. 1997), cert. dented, 522 U S. 1110 (1998) later held that Yamaha should not be
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interpreted as requiting an uncritical acceptance of state remedies in a local matter involving
non-maritime workers, - State remedies tay be rejected as being fundamentally inconsistent with
maritime law, It is submitted that these two decisions lack consistency. The Eleventh Circuit
expanded upon this view by discussing the developments from Moragne to Yamaha, this court
concluded that Yamaha in no way modified the prolnbmon of non-pecuniary losses in the
context of federal maritime law, but stated the proposition that DOHSA.-did not displace the
application of state law in territorial waters. Tucker v. Fearn, 333 F.3d 1216 (11® Cir. 2003)

Loss of society covers only the loss of love, affection, care, attention, compmuonship,
comfort, and protectxon the dependents of the decedent have expenenced Miles, 882 F.2d at 987

D:screpancxes also exist between the statutes and the general maritiine law in regard to
the beneficiaries who are in a position to claim a recovery. Under the Jones Act, beneficiaries
include the spouse and children, and only if none exist, then the next of kin, Mobil. Oil.Corp. v.
Higginbotham. DOHSA. beneficiaries include the spouse, parents, children and dependent -
relatives on an eqnal basis. The general maritime law lacks definition in this area, although the
Supreme Court in Gaudet referred frequently to dependency 4s a critérion. But see Thompson v
‘Qﬁ.’vhore Co., 440 F. Supp. 752 (S.D. Tex. 1977),

One interesting anomaly of ‘state/fedetal interaction (or lack thereot) is the’ guestion of a
survival action as opposed to a wrongful death action. The survival action i§ focused npon the
right to recover for the decedent’s conscious pain and suffering, together with: lost wages, during
the period between the accident and death, As the Supreme Coutt’s decisions in Higginbothiain
and Tallentire demonstrate, there is not only a marifime cause of action for wrongful death, but
there is little, if any, mterplay with the wrongful death remedy of a state. Smpnsiﬂgly, ‘there is
no survival action permitted nnder DOHSA. "It has now been held that the genéral maritime law
cannot supplement the statute even if the statute does not cover the subject. Dooley'v. Korédn
Air Lines Co., Ltd,, 524 U.S. 116 (1998). Also, a state’s survival action cannot be used as a
supplement for DOHSA to give a remedy for the decedent’s pre-death pain and suffering.
Jacobs v. Northern King Shipping Co., Ltd., 180 F.3d 713 (5™ Cir. 1999), .

The effect of Dooley and Zicherman in limiting the recovery of the suevivors to DOHSA
as the sole remedy for an air crash outside the territorial limit of a U.S, state-was negated by an
amendment to DOHSA in 2000, 46 US.C. § 30307. If the “commercial aviation accident”
occurs more than 12 nautical miles from the shore of this counry, the survivors can seek “non-
pecuniary damages” but not punitive damages. If the “commercial aviation accident” occurs
within the 12 nautical mile limit of the country’s shore, DOHSA will not apply. - The rules
applicable under federal, state and other appropriate law will govem the recoveries of the
survivots. 46 U.8.C. § 30307. This amendment to DOHSA was enacted on April 5, 2000, with
it being retroactive to aircraft casualties on the high seas subsequent to July 16, 1996 (the crash
of TWA Flight 880 that killed 230 passengers eight nautical miles off the coast of Long Island
occurred on July 17, 1996). In summation, 46 U.8.C. 30307 removes commercial aviation
casualties occurting within twelve nautical miles from the shore of any state from DOHSA
coverage. Accidents involving aircraft on the high seas more than twelve nautical miles from the
e shore of a state permit recoveries for non-fpecumary losse& (“loss of care, comfort and
’ companionship”) but not punitive damages .
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A DOHSA action can be brought in either federal or state court. Ifit is brought in federa)
court it must be brought on the admiralty docket and be a non-jury trial, unless there is diversity
Jutisdiction--then it can be a jury trial on the federal docket. Baris v, Sulpicio Lines Inc., 932
. F.2d 1540 (5th Cir. 1991), .

. Brown v. Eurocopter, 8.4, 111 F.8. 2d 859 (S.D. Tex. 2000) concerned a helicopter that
crashed into a fixed structure and sank 25 miles off the Texas coast. The casualty occurred
subsequent to the aviation amendment to DOHSA, The survivors of the Pilot initially sought a
recovery pursuant to the OCSLA, but the court rejected this proposition by concluding that
DOHSA was applicable, The plaintiff’'s motion seeking. non-pecuniary losses was sustained
since a helicopter used as a taxi service for offshore workers constituted a “commercial aviation
accident” more than 12 miles from the shore of the United States. Punitive damages did not
constitute an item of damages, : .

" Admiralty jurisdiction is not a prerexaluisite to the maintenance of 2 DOHSA action,
Motss v. M/V GREEN WAVE, 210 R.3d 565 (5™ Cir. 2000) states: “So even if the two tiered test
of admiralty jurisdiction has not been met, DOHSA confers federal admiralty jurisdiction where
the injury or accident resulting in death occurred while the decedent was at sea.” The sole fact
that an accident occurred on- navigable waters is sufficient, The fact that the negligent acts

navigable waters. more than three miles from the shore of the United States. Mr. Motts, was
injured on the high' seas. but died i a New Orleans hospital following the accident. ‘The
survivors sought, non-pecuniary losses on the basis .of DOHSA being inapplicable since
etroneous medical decisions were made ashore while the decedent remained aboard the vessel,
The Fifth Circuit teversed the trial court by holding that the shoreside negligent conduct was not
determinative in determining the application of DOHSA, a remedial statute that precmpted state

and general maritime laws,

Norfolk Shipbuilding & Drydock Corp. v. Garris, 532 U.S. 811 121 . Ct. 1927,
150 L.Ed. 2d 34 (2001) concluded that the general maritime recognizes a death action
predicated upon negligence for accidents that do not come within the scope of DOHSA or the
Jonés Act. The death occurred in the harbor at Norfolk, Virginia, S e

. Tucker v. Fearn, 333 F.3d 1216 (11" Cir. 2003) involves a death action arising from a
boating collision in the territorial waters of Alabama. His action was predicated upon the general
maritime law, and one item of damages was loss of sociely in the non-dependent father/son
relationship. In the course of the opinion the court stated: T

One problem for Tucker, however, is that the Supreme Court since "
has limited the applicability of Gaudet to its facts. In Miles, the -
Supreme Court stated that “[tThe holding of Gaudet applies only in
territorial waters, and it applies only to longshoremen. Miles, 498
U.S. at 31, 111 8. Ct. 317 (emphasis added). In fact, the Supreme
Court in Miles indicated that Gaudet was no longer even applicable
on its facts, in view of amendments made to the Longshore and’
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Harbor Workers” Compensation Act in 1972. ' Miles, 498'U.S! at*

30n. 1, 111 8. Ct. 317, Consequently, as the Sixth Circhit stated

in Miller v. American President Lines, Ltd,, 989 F.2d 1450, 1459 AL
(6™ Cit. 1993), “[Gaudet] has therefore been condemmed:to a'kind" e
of legal limbo: limited to its facts, inapplicable on its-facts, yet not - :
ovmlﬂ . . . [T " . Gorent

Despite contrary indications within the Tallentire and Miles decisions that the Gaudet
non-pecuniary measure of damages is no longer viable due to the 1972 Amendnmients to the
Longshore Act, the Fifth Circuit adopts the view that the death of a longshote wotker within a
state’s territorial waters sets forth a geographical area for the recovery of non-pecuniary losses
putsuant to the general maritime law. Randall v. Chevron U.S.4., Inc., 13 F.3d 888, 903 (5™ Cir.
1994); Moore v. M/V ANGELA, 353 F.3d (5™ Cir. 2003). However, the court has since limited
recovery to those who are financially dependent on the decedent. .Jn re American River
Transport Co. v, U.S. Maritime Services, Inc., 490 F3d 351 (5™ Cir. 2007), -

An jssue that affects death recovery under the Jones Act, DOHSA, and the general

~ matitime law is the effect of taxation and inflation on damages. Wrongfusl death awards are not
- taxable income, as per Section 124(a)(2) of the Internal Revenue Code. In Norfolk & Western R.

Co. v. Liepelt, 444 U.S. 490 (1980), the Supreme Court held that a jury was entitled to
instruction on the non-taxable nature of the recovery. - e

The effects of inflation .on a wrongful death recovery were discussed by the Fifth Circuit

"in Johnson v, Penrod Drilling Co., 510 F.2d 234 (5th Cir. 1975), cert. denied, 423 U.S. 490,

(1975), which held inflation to be too speculative a factor fo be considered by the court or the
jury in determining damages. This rule was followed in numerous decisions until 1982, when
the Fifth Circuit overruled Penrod, and held that some aspects of inflation must be considered in
assessing damages for future wage loss. Culver v. Slater Boat Co., 688 F.2d 280 (5th Cir: 1982).
The Culver I decision reviews at length (44 pages) the interrelationship between inflation and the
discount factor.

Inflation was once again at issue in Jones & Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523
(1983). The case involved the application of the “Alaska rule” to a Section 905(b) LHWCA
damage recovery. Under the “Alaska rule,” future inflation is presumed to equal future interest
rates. In other words, the award is neither increased nor decreased to account for inflation or

. future interest that is earned on the recovery, because the two are assumed to cancel each other

out. After examining bow the circuit courts and the highest courts of other countrés treated
inflation in computing damages, the Supreme Court ruled that since market interest rates have
been historically greater than inflation, district courts may choose a “real interest rate” of

between one and three percent, To put it another way, the district court can assume that future

interest rates have a built in inflation factor. Therefore, the inflation factor should be removed
for the purpose of reaching a conclusion of “real interest” to use as a discount rate. Although
this decision was confined by the Court to actions under Section 905(b) of the LHWCA, it
pertains to damages in other areas of maritime personal injury law. The decision categorically
states that state rules are not to be used in a maritime cause of action.
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In 1984, the Fifth Circuit seized upon the Supreme Court’s admonition in Pfeifer that
trials should not be.converted “into ‘a graduate semfna; on economic . forecasting” and
reconsidered their 1982 decision-in: Culver 1. Attempting to simplify the methodologies used in
the computation.of damages, the Fifth Circnit in.Culver I abandoned-a case by case aualysis of
adjusting damage awards.for inflation and held that.the fact finder in a Jones Act trjal must
adjust future inflationary effects on damage awards by the “below-market discount method.”
Culver v. Slater Boat Co., 722-F.2d 114 (Sth Cir. 1984), cert. denied, 467 U.S. 1252 (1984),
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H. R. 144237
%} 80106, Time limit on bringins marltxme action For pérsonal f' v _
“Except d by lnwf, acivil action l‘ordamagés ) "' R o
% LR 7. ' . o

o

s AT
.

for ersonal of a maritime tort must
be bgought within m§ ygmeaﬁr the cauge og action arose, | -°

“Hee, .
“3030%. Shoxt title, coe o oot .. .
“30302, Cauge of action. . e e b
“30803. Amount md appurﬁmmtofﬂmm L. . o e .

“30308B, Denﬂutplainci in panding aetion.

“30807. Commeralal w:rm aceldents,
e A lon .
30308, Nonapplicativn. " . R

“30301. Shorttitle . R

A « “This chapter may-be cited as the ‘Death on the H]gh Seas

Tut

“§30302. Cause of action = ’ T e N

“When the death of an individual is caused by wrongfu) act,
neﬁlect. or default oceurring on. the }ngh geas hnyond 8 nautieal | .. . ¥
the shore of the mted States, th ipel'tm representa- . 4 o
tive of the decedent may hring & civil vil achion u'alt.y againgt -;, e .
the person or vessel responsible. The action shall be for the exclusive ‘.‘ LR
henefit of the decadent’s spouse, parent, child, or dependent, reTaﬁVe. . et

“$30308. Amount and apportionment of recovery - " "-'
“The recovery in an action under this chapter shall be a faly | .
compensation fo;ythe pecuniaxy ]ng: suaﬁinedplgr'&e indiv:ﬂualu ° .
for whose henefit the action is brought.’ . .
the recovery emong those individusls in propomon to t loss B, b
each has sustained. Lo e R
“§30304, Contxibutory negligence - . - o '
“In an action under this chapter, contiibutbry ne gente of
the decedent is not a bar io.recovery. The court shall consider: .. - .::

the de gree of negligence of the dacedept and reduce the recovery
accordingly, .

“430305. Death of plaintiffin pending action IR

“If a civil action in admu'alty is pending m a uourt of the
United States to.racover for ?zuury wrongful . .o
act, neglect, or default desgribed in section 80802 o(y ﬂllﬁ title .
and th em (iual urlng'tbaat‘.ﬁionasdr'eau It of | i
act. a% efa t. the pers ersonal mpresentntwe of t déce
be subatituted "as the" plaintift and th autiqn may e’ed
er this chapter for the  Fecovery qgthori

“} 80806, Foreign canse of action . cee . ;

"When a cause ‘of action exists’ nnder the' Jaw of a forexgn o
country for death by wrangful aet. neglect or default,.on the high. .

civil action in sdmiralty he’ brau ¢ in a court of .
the 'Umted States basgd on the f gn cause of action, without .
abatement of the amount for which recovery is authorized.
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- 430506, Limit of I !i{.y‘rrpétrysmal injury of death, YRR
e,

H.R. 144228

“§30807. Commercial aviption accidents, | .

TS . !

;ta) DEFINITION.—Jn this section, the term ‘nonpecuniary dam- 1 , -
ages’ means damages for. joas of care, comfort, and -companionship, . .

*(b) Beyonn %?Nwﬂcuﬁnws.—.lﬁ an actioni under this'® .
chapter, if the death résultéd from 4 commercial avigtion accideht . - '
ocourzing on the- high seas beyond 12 nautical miles from fhe
shore of the' United tates, additional compensation is recoverable ., 1e
fol:i nonpecuniary damages, hut’ punitive damages are not recover: .
able,

“(? WirHIN 12 Navricay, MiLEs.—This chapter does net apply . - ™
if the death resulted from a commaercial aviation accident ocourring oL L
on the high seas 12 nautical miles or less from-the share of-the * - "
United States, ‘ o LR

“§30208. Nonapplication , N
- “a) SratE Law.—This chapter does not affect the law of a. beow

‘

State regulating the right to recaver for death. AREINR u
“(b) INTERNAL WATERS.—This chapter does not apply to the *''v'f . THL
Great Lakes or waters within -tha territorial limits of*a State, .0, w'y

“CHAPTER 8305~BEXONERATION AND LIMITATION OF
LIABILITY e
“Sec, X " e T ,
90532. E::s tion of nature and value nl:goodq. . . " P .
“30505. General limit uf iability, : - © i )

430807, A nment of
“30608, ng:it&a {equlg‘[n%s:oﬁce of claim o Hniting Lime Ibﬁbrinsx'ng action..
230800, Provigions limitin iability for poveonal h;dm&nr death.
30510, Xiugﬁugs Eﬁi&mﬁ m&quul malpractice wj regard to eraw, +4 e

- cliom et 101 W . + ey L Tt e
“30612, Liabﬂieyyas mastar, officer, or seaman not affecled.. . .o t
“§30501. Definition " R )

“In this chapter, the term ‘owner’ includes a charterer that .
mans, supplies, and navigates a vessel at thes charterer’s own S o
expense or by the charterer’s uwp procurgment. . . .

“§30502. Application - . - oo

“Bxcept as otherwise provided, this chérter {except section
80508) applies to seagm'nﬁ_ vessels and vessels used on lakes or

i

xivers or in inland navigation including: canal boats, barges, and - -\, 4 u-
Tighters. gatiom € o oo
“§ 30503, Daelnratioq of naturé and value of goods .
“(a) IN GENERAL—If & shipper of an itér famed in subsection * |
(b), contained in a parcel, pac{:;ge or frynk, loads the item g&'. . !'* .
elght or baggage on a_vessel, fthéu_t; at, the .time of loading o
giving to the person receiving the item a wiitten ,nohcé of the -
true character and valve of the ftem sud having that infofmation ' :
entered on the bill of lading, the owner and master of .the vessel .. . . . |
are not liable as carriers. The owner and master are not liable = o
beyond the value entered on the bill of ladin%. o <
(b} ITEMS.—The iters referred o in subsection (a) are precious
metals, gold or silver plated articles, precious sbones, jewelry, tein. |
kets, watches, clocks, glass, china, gging, bills, securities, printings,
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- : [398 US 3751
PETSONELLA MORAGNE, etc., Petitioner,

- .y S
STATES MARINE LINES, Inc., et al.

"898 US 375, 351, Ba 2d 839, 90 S Ct 1772
: " . 175) .
. Argued March 4, 1970. Decided June 15, -1970.

. .OPINION OF THE COURT

ol
H
3

3

Mr. Justice Harlan delivered the

opinion of the Court,

- We brought this case here to con-
sider whether The Harrisburg, 119
- US 199, 80 L Ed 858, 7 S Ct 140, in
which this Court held in 1886 that
maritime law does not, afford a canse

of action
' 1398 US 376)
, for wrongful death, should
any longer be regarded as accepta-
ble law.

The complaint sets forth that Ed-
ward Moragne, a longshoreman, was
killed while working aboard the ves-
sel Palmetto State in navigable wa-
ters within the State of Florida.- Pe-
titioner, as his widow and represent-
ative of his estate, brought this suit
in a state court against respondent
States Marine Lines, Inc., the owner
of the vessel, to recover damages for
wrongful death and for the pain and
suifering experienced by the dece-
dent prior to his death. The claims
were predicated. upon both neghi-
gence and the unseaworthiness of
the vessel,

States Marine removed the case to
the Federal District Court for the

« + Middle District of Florida on the

basis of diversity -of citizenship, see

28 USC §§ 1832, 1441, and there filed-

a third-party complaint againgt re-
spondent Gulf Florida Terminal
Company, the decedent's employer,
asserting that Gulf had contracted
to perform stevedoring services on
the vessel in a workmanlike manner

and that any negligence or unsea-
worthiness causing the accident re-
sulted from Guif’s operations.

Both States Marine and Gulf
sought dismissal of the portion of
petitioner's complaint. that request..
ed damages for wrongful death on
the basis of unseaworthiness. They
contended that maritime law provid-
ed no recovery for wrongful death.
within a State’s territorial waters,
and that the statutory right of ac-
tion for death under Florida law,
Fla Stat §768.01 (1965), did viot
encompass unseaworthiness as a
basis of liability. The District
Court dismissed the challenged por-
tion of the complaint on this ground,
citing this Court’s decision in The
Tungus v Skovgaard, 868 US 588,
3 L Ed 2d 524, 79 S Ct 503, 71 ALR
24 1280 (1959), and cases constru-
ing the state statuté, but made the
certification necessary under 28 USC
§ 1292(b) to allow petitioner an:in-
terlocutory appeal to the Court of
Appeals for the Fifth Cireuit.

[398 US 3771 .

The Court of Appeals took advan-
tage of a procedure furnished by
state law, Fla Stat § 25.031 (1965),
to. certify to the Florida Supreme
Court the question whether the -
state wrongful-death - statute al:
lowed recovery for unseaworthiness
as that concept is understood in mar-
itime law. After reviewing the his-
tory of the Florida Act, the state
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court answered this question in the |
211 So 2d 161 (1968)..,. .
On return of the case ‘to. the Court,. .
of Appeals, that court.affirmed: the. ..
Distriet Court’s order, rejecting pe-~ . .
titioner’s argument that she was en- -
titled to reversal under federal- mari-, ...

negative.

time law without regard to the Scope

of the-state statute. 409 F2d 82 .
(1969). The court stated that fts .
disposition 'was compelled by our dei* .

cision in The Tungus: We granted’

' certiorari, 396 US 900, 24 L Ed 2d
176, 90 S Ct 212 (19‘@), and invited " _
the United: Stdtes to participate as -

amicus’ curiae, 'id, at 952, .24 L Ed :
2d at, 418, 90°'S Ct 428, to reconsider

the imjortant qitestjon of remedies
under federal maritime law for tor.
tious deaths on state territorial wa-

ters.

In The Tungus this-Court divided . .

on the consequences that should flow:

from the rule of mdritime law' that, - '

" “in the absence of a statute there is .-
no action for wrongful death.” first . " -
annouficed in-The Harrisburg, Al -

members - of the Court:agreed:that.

where a''death on’state temritgial -

waters is léft remediless by the ‘geny

eral maritime.- law and by federal - -

statutes, a.remedy may be provided
under’ any applicable: state.Jaw giv.- -

ing a right of.action for death by: - -
wrongful aet. - However, .four. Jus... - -
tices dissented from the Court’s fur. ...
ther holding that “when admiralty - .-
adopts a State’s right of action for .
wrongiul death, it must enforce the .
right as an integrated whole, with ..~

whatever conditions and limitations

the creating State has attached” . -
358 US, at 892, 3 L Bd 2d at 528, .-

71 ALR2d 1280. The dissenters
would have held that federal mari-
time law could utilize the state law
to “supply a remedy” for breaches’

of federally imposed duties, without .
- regard - ‘ ‘

. - [398 US 378) .

to any substantive limita-
tions contained in the state law. Id,
ab 697, 599, 8 L Ed 2d at 531, 63, -

71 ALR2d 1280,

{7-3)"The extent of the role to be' |

played by state law under The Tun--

- gus hag been the subject of substan. '35

. tial ‘debate and uncertainty in this “
Court, see Hess v United States, 361' -

te

US 314, 4 L'Ed 2d 305, 80 § Cf 347"
(1960) ; Goett v Union Carbide Corp, -

861 US 340, 4 L Ed 2d 841, 80 S Ct

857" (1960), with opinions"on both -
sides ‘of the guestion acknowledging ;

the shortcomings in- the present law.
See 361 US, at 814-§
L Ed 2d at 305, 808, 821, 80 S Ct

841." On.fresh conkideration of the "

' entire subject, we have concluded”

that the primary source,of the con. .

‘fusion is not to be found in The Tun- ,
gus, but in The Harrisburg, and that .. -
the latter decision, somewhat dubi-.

ous even when rendered, is-such an ,;.'
unjustifiable anomaly in therpresent, .

maritime law that it should no long- ..
er be followed.

We therefore re-

verse the judgment. of the Court of

Appeals. .
o tsss,:x%s 3101

burg acknowledged that the result
reached had 'Litle justification ex-
cept in primitive English legal his-
tory—a history far yemoved from

Th:.é Court’s opinion in The Harris.

the American law of remedies for -

maritime deaths.
[398 US 3803

That case, like

this, was a suit on behalf of the -
family of a maritime worker for his

death on.the navigable waters of a

State, Following several precedents.

in the lower federal courts, the trial .

court awarded- damages apajnst the
ship causing the death, and the cjr-

J-00010
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MORAGNE v. STATES: MARINE LINES .
398 US 375, 26 L K4 2d 839, 90'S Ct 1772

cuit court affirmed, ruling that death
by maritime tort “may be com-
plained of as an injury, and the -
wrong redressed under the general
maritime law.” 15 F 610, 614
(1888). ‘This Court, in reversing,

yelied- primarily on jts then-recent .
decision in Insurance Co. v Brame,., .

95 US 754, 24 L Bd 580 (1878), in
whieh it. had held that in American .
common law, as in English, “no civil -

action lies for an injury which re- .

suMs in . . . -death” Id.,at'756, .
24 1, Ed at 582. In.The Harris- .
burg, as ip. Brame, the Court did,
not examine..the justifications’for -
this eommon-law yole; rather, it.”
simply noted that “we lmow of no.

B

country that. has adopted a differ- . .

ent fule o this subject for the sea,
from
the fand” and concluded, despite
contrary decisions'of the lower fed-
eral -coyrts both before and after
Brame! that the rule of Brame’

that which it maiitains ofi .

B

should apply equally ‘to -maritirmeé -

deaths.

119 US, at 218, 30 L Ed
at 362 . ' ot

* ‘[asR US 381}

Our analysie of Ahe history of the

was based on a particulay set of fac-
tors that had, when The Harrisburg
was .qu;gi,ded, long since beén thrown
into “distard even in Xnglind, and

try at all. - Further, regardless. of -
the viability ‘6f the rule in 1886 ds
applied to Améfican lanid-based af-
fairs, it ig' diffeult to discern an ade-
guate reason for its éxtemsion to
admiralty, a system of law then al-

veady differentiated in many re- .

spects from the common law.
One would expect, upon an inquiry

into the sources 'of the common-law .’

rule, to find a cléar and compelling

justification for what seems a strik~ .

ing depatture from the result die-
tated by elementary principles in the
law of remedies, Where existing
law imposes a primary duty, viela-
tions of which are compensable if

common-law rule indicates that it

'

that had never éxisted in thig coun-" "

they eause injury, nothing in ordi-’

. nary notions of justice suggests that

a viokition should be nonactionable

. simply because it was serious enough

to cauise death. On theé contrary,

that rule has ‘beén’ cxiticized éver

sinee its iriception, and desexibed in-

such terms.as “barbarouns.” '

Legal historians have concluded

that the sole substantial basis for: -

the rule at.common.law is a feature.

of the early English law that did,,'_}.‘~
not survive info this century—the . .
felony-merger doetrine.. See-Pollock;, ..

supre, at 52-67; Holdsworth, The.” .

Origin of the Rule in.Baker v Bolfon, . |
32 LQ Rev 481 (1916). Accordipg. '~

to this doctrine, the gommion law did ™

that constituted both a tort and a
felony. The tort was treated as less
important than the offense against
the Crown, and was merged into, or .
pre-empted by, the felony. . Smith v -

Sykes, 1 Freem 224, 89 Eng Rep 160 .. ’

(KB 1677); Higgins v Butcher, Yel
89, 80 Eng Rep 61 (KB 1606). The
doctritie found practical justification
in the fact-that.thé punishment for-.
the felony 'was the death of the felon

and the. forfeiture of his property to .-

the Crown: thus, after the crime had

- been punished, nothing  remained of

the felon or his property on which.
to bagé;a civil action. Since all in-
tentional ox negligent-homicide was. .

. felonious; there could be no civil suit

for wrongful-death. ‘
The historical justification mar-

" shaled for the rule'in England never -

existed in this couniry. In limited
instances -‘American law did adopt a
vestige of the felony-merger doc-
trine, to the effect that a civil ac-
tion was delayed -until after the-
criminal tridl: However, in this

4

not allow civil recovery for dn get = °

L
(.':.f'- }

(v

country the" felony punishment did : -+

. not include forfeifure of property;

therefore, there was nothing, evén
in those limited instances, to bar a
subsequent civil suit. E. g, Grosso
v Delaware, Lackawanna & West. R.
Co., 50 NJL 317, 319-320, 13 A

J-00011
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233, 234 (1888) ;. Hyatt v Adams,
16 Mich 180, 185-188 (1867) ; see
W. Prosser, Liw of

Torts 81“,

920-924 (3d ed 1964). Neverthe. :

less, despite some early cases i
which the rule was rejected as “in- a
capable of vindication,” e, g., Sulli- -
0, 28 F Cas -

van v Union Pae. R, ,
868, 871 (No. 13599) '(CC. Neb

1874) ; Shields v Yorge, 16 Ga 349

(1854); cf, Cross v Gathery, 2 Root,

90, 92 (Conn 1794), Amériean courts, ..
generally adopted the English rule .

as the common law of 'this country

as well, . Thmughouig£ the period .of
this adoption, culminating in , this
Court’s decigionjn Brame, |

3 [398 US'386)
the courts

fai'iled_ to prodtice_ any satisfactory ' "
justification for applying the rule in". -

this country.
Further, even after the décision in

.

Bramé, it is not apparent why the

Court in The Harrisburg coneluded

that theré should not be a differ. -
ent rule for admiralty from that ‘ap-' i

plied at commion law. Maritime law

had always, in this country as in -

England, béén' a thing spart from

the common law. It wad, to a large -
extent, administered by - different .
neourts; it owed a much greater debt

Ao the civil law;* and, fiom its focus

-on a partieular R ‘
{398 US 387) -

subject matter, it de-

.velopgd general principles unknown

to'the common law. ' These princi-

Ples included a special solicitude for |
the welfare of those men who under- .
took to venture upon hazardous and }

unpredictable sea voyages. See gen- -

erally G. Gilmore & C. Black, The
Law of Admiralty 1-11, 253 (1957);

5. The Court in The Harrisburg ac-
knowledged that, at Jeast according to the
courts of France, the eivil law did allow
recovery for the injury suffered by de-
pendents of a person killed, It noted,
however, that the Louisiana courts took
a different view of the civi) law, and that
English maritime law did not seem to

P. Edelman, Maritime Injury and

Death 1 (1960): These factors sug-

gest that there might have been no -

anomaly in adoption of a different

rule to. govern maritime relations; -
and thatthe common-law rule, eriti- -
cized as unjust in its own domain,

.3

might wisely have been rejected as

incompatible with the Jaw of the séa- "

This was'the conclusion résched by

Chief Justice Chasd, prior to The'

PRI
LI

Harrisburg, sitting on cireuit in The® ' -

Sea Gull, 21 F Cas 909 (No, 12, -
578) (CC Mg 1865). He there re.
marked that “There are cases, in-' -
deed, in which it has been held that * -

In a spit at law, no redress can be

had by the surviving representative’

for injuries occasioned by the death o

of one throggh the wrong of anoth-

er; but. thest dre all common-law .

cases, and the commori law has its’
peculiar roles in relation fo this gub. -

ject, traceable to the feudal system
and its forfeitures . , . and cer-
tainly it better becomes the huthane
and libera} character of proceedings:
in admiralty -to. give than to' with..

hold the remedy, when not required ..
to withhold it by éstablished and in.;. -

flexible rules.”. Id, at 910;

Numerous other federa] .maritime '
cases, on similar reasoning, had ;
reached the same result. E. g, The '

LR

Columbia, 27 F 704 (DC SD Ny

1886) ; The Manhasset, 18 F 918

(DCED Va 1884) ; The E. B.
[398 US 385)

: Ward,.
Jr, 17 P 456 (CC ED La 1888) ;
The Garland, 5 F 924 (DC ED Mich
1881) ; Holmes v Q. & C. R. Co.,
5 F 75 (DC Ore 1880) ; The To-

differ in this regard from English common
law. 119 VS at 206, 212-213, 5 I, Ed at
242, 244, See Generally Grigsby v, Coast
Marine Service, 412 F34 1011, 1023-1029

(CABth Cir 18969); 1 B. Benedict, Law of .

American Admiralty 2 (6th ed Knauth
1940); 4 id., at 358,

povd
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MORAGNE v

STATE
808 &' 875,'26 T fadfmﬂg ‘

wariéé, 24 F Cas 74 (Np. 14,109)
(CCED Pa 1877) ; Plymmer v Webb, "
19 F Cas-894 (No. 11,234) (DC:.

F G
Maine 1825) ; Hollyday v The David, .. -

Reeves, 12 F, Cas 386 (No. 6,625). .

(DC Mad 1879), Despite, the tenor .
of these cases, some. decided after..
Brame, the Court in The Harxishurg "~

conclpded that “the agmiralty judges .
in the United States did nqt rely for
their jurisdiction on any rule of the
maritime Jaw different from that of

 the cornmon Jaw; but fonly].on their
opinion that, the rulg of ;the English
common law wis not founded jn rea- i
son,.and had not become firmly es. -
tablished in the Jurisprudence of this’ |
country.” 119 US, st 208,30 L Ed"
at 860, Without discussing any con- " -
siderationa that might support a dif- -

ferenf rule for admiyalty, the Court,
‘held that maritiy i ‘
ltical 1h 'this respect to the common
mnk g it ;

P “

itirhe law must be iden. .

iy, . 1 -
0 . )
. . . i iyt
) H . cda

We eéd 16t, BoweveF, pronbunps ' - -

a verdict on ‘Whether - T]
burg, when decided, was a’ correct:

The ‘Harfis-- -

extrapolation of the principlés of de- - ..

cisional law then in existerice. A de- !

velopment of major significance has
intervened, making clear that the'

rule against reéovery foi' wrongful, =

death fs stiarply, out of Keeping with '
the policies of imodern Americah -

maritime Jaw,” This devélopment Is - -

the wholesale abandonment of the
rule in most of the areas where
it once held sway, quite evidently
prompted by the same sense of the

rule’s ihjustice that generated so .
much criticism of its original )

promulgation.

8. See also Nationa] Parks Act, 16 USC
§457; Outer Coilinental Bhelf Lands
Act, 48 USC §§13831-1343 (making state

wrongful-death ‘statites applicable to par—

ticular areas Within federal jurisdictiohy.
Cf. n. 16, infra.

38 MARINE LINES
- 989,790°S Ct 1772 |

o imes US3%), .
In the United, Sttes, every State
today, has énacted a wropgful-d

. -death
statute.  See Smith, sypra, 44 NCL

Rev 402.

¥

ev 402. The Congress has created -
actions, for wrongful deaths of rail- -
road employees, Federal En loyers’ "
Lishility Act, 45' 1ISC §§81-69; of

merchant , seamen, Jones, . Act, 46 |

USC §,688; 4nd of persons on flie.

high seas, Déath. on the High Séas

Act. 46 TISC §§761, 7628 Congress
has alg Fede g 5
Act, 28 1SC-§ 1346(b), made the '

o, ini the Federal Tor{ Claims

Uniled Statep subject b Tahlty
certain circuinstances for negligent- -
ly caused wrongiyl. d '
same -extent as a private person.
See, ¢. &, Richards v Unjted States

369 US 1, 7L Ed 2d 492, 82.8 Cf
© 585 (1962). SR
[4) Thése nuiierpus and broadly:

. applicable statutes, taken asa whole, . -
make it clear thatthere is no pres- -
ent péiblic . policy. agiinst . allowing ...

recovery for wrongful death,. The

statutes.evidente a wide rejection by,

the legislatures.of whatever justifi-
cations may-opce have existed for a -
general refusal to allow such recov-
ery. ~This.legislative establishment
of policy carries significance. beyond
the particular, §cope, of each of the
statutes involved. The policy thus
established has become jtself a part
of our. -
' [398 US 391) ,
law, to be given its appropri-
ate weight not only.in matters of
statutory copstruction hut glso in
those of decisional law. - We must;
therefore, analyze with care the con-
gressional, enactments that have ab-
rogated. thé ¢ommon-law rule in the
maritime field, to : _

degth to the *

.....
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[398 US 3931
determine the im-

pact of the fact that none applies in
terms to the situation of this case,
See Part II, infra. However, it is
sufficient at this point to conclude, .

as Mr. Justice Holmes did 45 years .
“ago, that the work of the legisla-

tures has made the allowance of re-
covery for wrongful death the gen-

* eral.rule of American law, and its

‘denial the exception. Where death
is_caused by the breach of a daty
imposed by federsl- maritife law,
Congregs has established a policy fa-

" voring récovery in the absence of a -

legislative direction to except a par-
- ticular class of cases.

I

151 Our undertaking, therefore, is ‘

to determine whether Congress has
given such a direction in its legisla-
tion granting remedies for wrongful
deaths in portions of the maritime
domain, We find that Congress has
given no affirmative indication of an
intent fo preclude the judieial allow-
ance of a remedy for wrongful death

" to persons in the situation of this pe-

titioner.
(6,71 From the date of The Har-

- risburg until 1920, there was no rem-
~ -edy for death on the high seas
-:caused by breach of one of the duties .

imposed by federal maritime law::
For deaths within state territorial’

waters, the federal law accommo- .

dated the humane policies of state
wrongful-death statutes by allow-

ing recovery whenever an applicable -
. tate statute favored such recovery, .

Congress acted in 1920 to furnish.
the remedy denied by the courts for
deaths beyond the jurisdiction of
any State by passing

(73 11. In 1927 Congress passed the
Longshoremen’s and Harbor Workers’

Compensation Act, 44 Stat 1424, 38 USC -

§ 901 et seq., granting to longshoremen the
right to receive workmen's compensation
benefits from their employers for aceidén-
tal injury or death arising out of their em-
ployment. These benefits are made exclu-
sive of any other Hability for employers

(398 US 3941
two landmark
statutes. The first of these was the
Death on the High Seas Act, 41 Stats
537, 46 USC § 761 et Seq. Section I:
of that Act provides that: o

“Whenever the death of a person.
shall be eaused by wrongful act, neg-
leet, or default oceurring.on the high:
seas beyond a marine league from
the shore of any State, . . . the
personal representative of the dece-,
dent may maintain a suit for dam-
ages in the district courts of the.
United States, in admiralty, for the
exclusive benefit ‘of the decedent's.
wife, husband,: parent, child, or de-
pendent relative against the vessel,
person, or corporation which would
have been liable if- the death had not
ensued.”

Section 7 of the Act further pro- -

vides: .

“The provisions of any, State stat~,
ute giving or. regulating rights’ of,
action or remedies for death’ shall
not be affected: by this [Act].” Nor"
shall this [Act] apply to the, Great
Lakes or to any waters within the
territorial limits of any State

7% .

The second statute was the Jones
-Act, 41 Stat 1007, 46 USC § 688,
which, by extending to seamen the
protections of the Federal. Employ.-.
ers’ Liability Act, provided a right
of recovery against their employers
for negligence resulting in injury or
death. This right follows from the
seaman’s employment status and is
not limited to injury or death oceur-
ring on the high geas™ )

f &

who comply with the Act. The Act does

not, however, affect the longshoreman’s
remedies against persons other than his
employer, such ag a shipowner, and there-
fore does not bear on the problem hefore
us except perhaps to serve as vet another
example of congressional action to allow
recovery for death in circamstances where
Tecovery is allowed for nonfatal injuries.

J-00014

LR )

.....



—

1

MORAGNE v STA
398 US 475, 26’ L Ed

' [398 US 395)

The. United States, participating
as amicus curige, contended at oral
argument that these statutes, if con-
strued to forbid recognition of a
general maritime remedy for wrong-
ful death within-territorial waters,
would perpetuate thrée anomalies of
presént law. The first of these is:
simply the discrepancy produced-
whienever the rule of The. Harris-
burg holds'sway: within territorial
waters, identical conduct violating
fedéral' law (here the furnishing of
an unseaworthy vessel) produces lia-
bility if the victim is merely injured,
but frequently not if he js-killed. As
we have concluded; such a distine-
tion is not compatible with the gen- .
eral policies of federal maritime law.’

The second incongruity is that
identical breathes of the duty to pro-
vide a. seaworthy ship, resulfing in
death, produce liability outside.the
three-mile limit—since a claim.um-,
. der the Death on the High Seas Act
may be founded on unseaworthivess,
see Kernan v American Dredging. .
Co., 355. US 426, 430 n, 4, 2 L. Ed

12. A. joint contributor to this Jast sit-,

uation, in conjunction with the rule of
The- Harxisburg, is the decision in Gilles-
- ple ¥ Unitéd States Steél Corp., 379 US
148; 13°'% Bd 2d 198, 85 S Ct 308 (1964),
where thie Court held that the Jones Actk,
. by providing a claim for wrangful death
based on megligence, precindes any state
remedy for wrongful death of a seamar in
terkitorial watérs—whether based ‘dji 'neg-
Yigence or unsedworthiness, The Court’s
raling in Gillespie was only that the Jones
Act, which was “intended to bring about
the uniformity in the exercise of admiral-
ty jurisdiction required by the Constitu-
tion, . . . necessarily supersedes the
application of the death statutes of the
sevaral States.” Id,, at 155,13 L Ed 2d
at 205. 'The ruling thus does not disturb
the seaman’s rights undex genexal maxi-
time law, existing alongside his Jones Act,
claim, to sue his- employer for injuries
caused by unseaworthiness, see MeAllister

v Magnolia Petroleom Co., 857 US 221, .

2 1, Bd 2d 1272, 78 S Ct 1201 (1958), or
for death on the high seas caused by un-

‘M;&RJNE LINES
9d '389; 90' S Ct 1772 -

2d 382, 387, 78 8 Ct 394 (1958)—
but not within the terxitorial waters
of-a~State-whose local s X
cludes unsgaworthiness clajms. The

| Utiited"States.argued that since the
substantive duty is federal, and fed-
eral maritime jurisdiction eovers
navigable waters within and. with-
out the three-mile limit, no rational
policy supports -this distinction in
the availability of a remedy.

The third, and assertedly the
“strangest” anomaly, is that a true
seaman—that is, a member of a
ship’s company, covered hy tlhie Jones
Act—is provided mo remedy for
death caused, by unseaworthiness
within territorial waters, while a
longshoreman, to whom the duty of
seawdarthiness was extended onily be-
‘cause he performs work

{398 US 896}

a traditional-

Iy done by seamen, does havé such

a remedy when allowéd by a state
statute.® ‘ -

(8] There -is: much force to the
United States’ argument that these

< .

A

seaworthivess, see Kernam v American
Dredging Co., 866 US 426,430 n. 4, 2 L
Ed.2d 382, 387, 78 8 Ct 894 (1958);. Doyle
v Albatross Tanker Corp., 367 F2d 465
(CA2d Cir 1966); ¢f. Pope' & Talbot, Inc.
v Hawn, 346 US'408, 98' 1, ‘Ed 148,.74 -3
Ct 202 (1953), Likewise, the remedy un-
der general maritime law that will.be made
available by our overruling today of The
Harrisburg seems to be Yeyond the pre-
clusive effect of the Jomes Act as inter-
preted in Gillespie. The existence of a
maritime remedy for deaths of seamen in
territorial watérs will further, rather than'
hinder, “uniformity in' the éxercisé of'ad- -
mirally jurisdiction”; and, of course, no
question of preclusion of a federal remedy. .
was before the Cowrt in Gi_llesg:ie or its
predecessor, Lindgren v United States, 281
US 38, 74 L Ed 686, 50 S Gt 207 (1930).
since no such remedy was thought to exist
af ‘the time those cases were decided, See
Gilmore & Black, supra, at 304; but of,
Kernan v American Dredging Co., 355 US,
at 429-430, 2 L Bd 2d at 386, 387. '
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distinctions are so lacking in any
apparent justification that we should
not, in the absence of compelling evi-
dence, presume that Congress af-
firmatively intended to freeze them
into maritime law. There should be
no presumption that Congress has

" remaved this Courl’s traditional re.

sponsibility to vindicate the policies

 of maritime law by ceding that func.

tion'exclusively to the
: 1398 US 3973 - .
States. How-
ever, respondents argue that an in-
tent to do just that is manifested by

the portions of the Death on the -

High Seas Act quoted.above.
The ‘le'g_islative hiétory of the Act

" suggests that respondents miscon-

ceive the thrust of the congressional’
concern, Both the Senate and House
Reports consist primarily of quoted
remarks by supporters of the pro-
poséd Act. Those supporters stated
that the rule of The Harrisburg,
Which had been rejected by “[e] very
country of western Europe,” was
“a disgrace to a civilized people.”
““I'here i3.no reason why the admi.
ralty law of the United States should
longer depend on the statute laws of
the States, . . .- Congress can now
bring our maritime law into line
with the laws of ‘those emlightened

" mations which confer a right of ac-
“*tion for death at sea.” The Act

would accomplish. that result “for

~ deaths on the high seas, leaving un-

impaired the rights under State stat-
utes- as-fo deaths on waters within
the territorial jurisdietion of the
States. . . . This is for the pur-
pose of uniformity, as the States
can not properly legislate for the
high seas.” ‘S Rep No. 216, 66th
Cong, 1st Sess, 8, 4 (1919%); MR

‘18. Similarly, when Parliament abrogat-
ed the English common-law rule by pass-
ing Lord Campbell's Act, it provided that
“nothing therein contained shall apply to
that Part of the United Kingdom called
Scatland,” 9 & 10 Viet, c. 93, §6 (1846).
The decisional law of Scotland had long
Tecognized a right to recover for wrongful

S

Rep No. 674, 66th Cong, 24 Sess, -
3, 4 (1920). 'The discussion _of
the bill on the floor of the House
evidenced the same concern that. &
cause of action be provided “in casag®
where there is now’ no remédy," 597
Cong Rec 4486, and at the same time:
thdt “the power of the States to erg-
ate actions for wrongful death in no-
way be affected by enactment of the
federal law.” The Tungus v Skev
gaard, 358 US, at 693, 3 L. Ed 24 at
529, 71 ALR2d 1280,

[91 Read in light of the state of
maritime -law .in 1920, we believe’
this legislitive history indicates that
Congress intended to ensure the con-
tinued availability of a remedy, his-
torically provided by the States, for
deaths in territorial waters; its faijl-
ure fo extend the Act to cover siush.
deaths primarily reflected the lack
of necessity for coverage by 7 Tad.
eral statute, rather than an affirma-.
tive — o -

{398 ps asg) - -
desire to insulate such deaths:
Lrom the henghifs of any-federal rem-
edy that. might-be-avajlable~inde-
.pendently-of the Act. The void thae:
existéd in maritimé law up untit 19204
wag the absence of any remedy foi'
wrongful death o' the high" seug:

.ot

P

%,

Congress, in acting to fill that void,”* |

legislated only to the three.mile Hmits,
because that was the extent of the:
problem.® The express- provision

* that state remedies jn territorial wa-

ters were not disturbed by the Act
ensured that Congress’ solution of
one problem would not create anoth-

" erby inviting the courts to find that

the Act pre-empted the entire field,
destroying the state remedies that
'had previously existed.

death; thus the mischieg at which the stat-
ute aimed could be cured without disturb-
ing Scottish law. The Act “excluded Seot-
land from its operation because a sufficient
remedy already existed there when in Eng-
land none existed at af).” Admiralty Com-
n;issszi‘oners v 8. 8. Amerika, [1917] Ac,

a
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The beneficiaries of persons meet-

jng death on territorial waters dida .
"ot suffer at that'fime from being

excluded, from the coverage of the
Act. To the contrary, the state rém-
edies that, were left undisturbed wot
only were familiar but glso may ac-
tually have heen inore génerous thian’
the remedy provided by thie new Act.
On the one hand, the primary basis
of recovery under state.wrongful-’
death statutes was negligence. On
the other hand, the substantive du-

ties itaposed af'that tim¢ by géneral

maritinie law were vastly different '

from fhose that presently exist.

“[TIhe seamah’s’ right V6" Fecover

darnages’ for injuries ' caused by
unseaworthinéss of the ship W
little" used
remedy,” perhaps laigely’ because

%

prior te this, Court’s decisign in

Mahnich v Southern S. 8. Co., 321",

US 96, 88 L Ed 561, 64 § Ct 456
(1944)1 - - '

. - [398 US-399) | -
.. jthe_shipownex’s duty was
only fo- use due diligence {0 provide
a - gesworthy ship,. . Gilmere &
Black, supra, at 815, 361 ; Tetregnlt,
Seamen, .Séaworthiness, -and the,

.Rights .of Harbor Workers; 39 Cor-

nell LQ 881, 392-393, 396 (1954).
Nonséamen on the high seas could
generally recover ‘for -ordinary neg-
ligence, but even this'-was virtually:
denied to seamen undex the peculiar

maritime . doctririe ‘of 'The Osceola, "

189°US 158, 175, 47 L' Ed 760, 764,

28°8 Ct 483 (1903)." Congress in
1920 thus legislated against a back: -
drop of state lays thaf imposed a”.
standard of behdvior generally the '

game as—and in some respects per-
haps more favorable thap—that im-
posed by federal maritime law.

Since that timé thé equation has
changed . drastically, through this
Court's transformation of the ship-

owner’s duty to provide a seaworthy

ship into an absolute' duty not satis-

was an -

398 US 875, 26 L Bd 24 389, 90 8 Ct 1772

fied 'by due diligence. See, e. g.,
Mahnich v Southern'S, 8. Co,, supra;
Mitchell v Trawler Racer, Inc. 362

"US 539;'4 L Ed 2d 941, 80 S Ct 926

(1960). The unseaworthiness doc-
trine hag bécomé the’ piineipal ve:
hicle for recovery by seamen for i~
jury.or death, overshadowing. the’
negligence action made. available hy
the Jonmes Act, 'see:. Gilmore &
Black, supra, at 315-332; and it has
achieved equal importance for long-
shorémen aiid othéi- haibor workers
to - whoin the duty of seaworthiness
was extended hecause ‘they perform
work on the vessel traditipnally done
by .seamen, Seas' Shippiig" Co, v
Sieracki, 328 US, 86, 90 L Ed 1099-
66 S Ct.872 émgts). The vesulting
discyepancy " Betiveen the remiédies
for deaths coveved ‘b;r the Death on
the High Seas Act and for déaths
that happén 1o fall within a state
wrongtul-death statiite not encomi-
passing ‘unséayiorthiness could not
have beeri foreséeh by 'Congreds.

" Congress meiely-declined to' distuxh

stéte remedies.at a.time whexn they
appeared adequateto éffectuute the
substantive' ditties imposéd by gen-
eral maritime Jaw, That actioii cah-
not be réad as ain’ ihstruction to the
federal ¢ourts that dedths in ‘terri-
tc}x‘rial waters, caused by breaches of
thes ANsed B 168 O
{d98 US 4001 -

evolving duty of sedwoirthiness,
must be damium absque injiwid
unléss the States expand their rem-
edies to mateh the scopé of the
federal duty, ’

To put it anothexr: Way, the mes-

sage-of the Act ig that it does not,
by its own force abrogate available.
‘state remedies ; no intention appears

that the Act have the effect of fore-
closing any nonstatutory federal

_remedies that might be found ap-

propriate ‘to effectuate the policies
of general maritime law.
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{10, 11] That our ‘comclusion is
wholly eonsistent with the congres-
sjonal ‘purpose is confirmed by the .
passage of the DT

o {298 US 4011 -
Jones Act almost.-

- simulianenusl& with the Death on .

the High Seas Act. ..As e observed.
in Gillespie v United States Steel,
Corp. 879 US 148, 155, 13 L Ed 2d .
199, 204, 85 § Of 808 (1964), the .
Jones Act-was intended to achieve ,
“uniformity in the.exercise of ad-: .

miralty  jurisdiction” by. giving

‘seamen a federal .right to recover

from their employers for negligence. .
regardless of.the location of the in.. .

. jury or death. That Strong concern

for uniformity is‘searcely consistent -
with 4 conclusion that Congress in: -
tended to require the present. nons. '
uniformity in the effectuation of -
the .duty fg provide a seaworthy
ship. ; Our recognition of a right to
recover for wrongful death under
general ; maritime law will assure ..
uniform vindication of fedexgl pol- ~
icies;. rémoving the tensions and
diserepancies that have regulted’
from the nécessity t6 accommodate |
state remedial statutes to exclusive-
ly_maxitime substantive coiicepts, .

: Eg., Hess v United States, 361 US'

814, 4'L.Ed '2d 305, 80 S Ct 341

> (1960) ; Goett v Union Carbide Coip.
361 US 340, 4 L Ed 2d 841, 80 S Ct

357 (1960) Such aniformity
. o7 - (898 US 402) :

-, ‘ . net

only will further the concerns of .

both of the 1920 Aets but also will -

give effect to the constitutionally -
based principle that federal admi-
ralty law should be “a system of law
coextensive with, and operating uni- .,
formly in, the wholé country.” The
Lottawanna, 21 Wall b58, 5§75, 22 L
Ed 654, 662 (1875).

112,131 We conclude that the’
Death on the High Seas Aect wag
not intended to preclude the avail-
ability of a remedy for wrongful
death under general maritime law in
situations not covered by the Act.

Because the refusal of maritime
: (398 'US 403) .

cease unless there are substantial.
countervailing factors that dictate

adherence to The Harrisburg simply . -

as a matter of stare decisis. We
now turn to a consideration of those
factor&, b ; .

v

The oné aspect of a claim for
wrongful .death that has no precise

: law ..«
to provide snch a remedy appears.- .,
to be jurisprudentially unsound ang,.. .
to have produced serjong ‘confusion. . . .
and hardship, that refusal should. .

counterpart in the established. law .

governing nonfatal .injuries.is -the .. .

determination of. the beneficiaries,. .
who are entitled to recover. Genz.:

eral maritime law, which denied- any: .-
recovery for wrongful death, found., - :

no need to specify which dependents
should receive such recovery. “OR" -

this question, -pe

of Congress, which has spoken oii’
this =,
(398, US 407)

titioner “and "ithe «» o7
Uni’tEG Stawﬁ " 5??:“& th‘at * wé: l,mafl'rﬁ“x. 2 ‘:a
look for guidance to the expressions -

Subject irl the Death on the
High Seas Aet, _the Jomes Act,” ,

and the Lorigshorémen’s and Harbor
Workers’  Compensation = Act,

Though very similar, each of these’
provisions differs slightly in the

naming of dependent relatives who

. may recover and in the priority

given to their claims.

[15-18) The United States com.
tends that, of the three, the provi-

vision - that should be borrowed for - ,

wrongful-death actions under gen-
eral maiitinie law is that of the -
Death on the High Seas Act. It is .
the congressional enactment that
deals specifically and exclusively °
with actions for wrongful death,
and that simply provides a remedy
—for deaths on the high seas—for
breaches of the duties imposed by
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